IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MEIJER, INC. &

MEIJER DISTRIBUTION, INC,,
on behalf of themselves and

al others similarly situated

CIVIL ACTION
V.
NO. 04-5871
3M (MINNESOTA MINING
AND MANUFACTURING COMPANY)
MEMORANDUM
Padova, J. August 14, 2006

Plaintiffs, Mejer, Inc. and Meijer Distribution, Inc. (collectively “Meijer”), havebrought this
class action antitrust lawsuit against Defendant 3M for damages arising out of 3M’ s alegedly anti-
competitive conduct. Plaintiffs have reached a settlement with 3M, which the Court has
preliminarily approved. Presently before the Court are Plaintiffs Motion for Final Approval of
Settlement (Docket No. 96) and Plaintiffs Counsel’s Motion for Attorneys Fees, Expenses, and
Incentive Award (Docket No. 97). After aFinal Approva Hearing held on August 8, 2006, and for
the reasons that follow, the Court grants both Motions.

l. BACKGROUND

Meijer brings this action against 3M on behalf of itself and other members of a proposed
class, which includes persons and entitieswho purchased invisible or transparent tape directly from
3M at any timefrom October 2, 1998 to February 10, 2006 and al so purchased, for resale under their
own label, “private label” invisible or transparent tape from 3M at any time from October 2, 1988
to February 10, 2006. Meijer aleges one count of monopolization in violation of Section 2 of the

Sherman Act, 15 U.S.C. § 2, claming that 3M unlawfully maintained monopoly power in the



transparent tape market through its bundled rebate programs' and through exclusive dealing
arrangements with various retailers. (Compl. §27.) Meijer further claims that “3M has used its
unlawful monopoly power . . . to harm Plaintiffs and the other Class members in their business or
property by increasing, maintaining, or stabilizing the pricesthey paid for invisible and transparent
tape above competitive levels.” (1d. 134.) Meijer seeksrelief for these overcharges. (1d. 14.)

A. Litigation History

The conduct of 3M that formsthe basis of this class action lawsuit was the subject of aprior

lawsuit before the Court, LePage's Inc. v. 3M, Civ. A. No. 97-3983 (E.D. Pa). In that suit,

LePage's, Inc., a competing supplier of transparent tape, sued 3M alleging, inter alia, unlawful
maintenance of monopoly power in violation of Section 2 of the Sherman Act. The jury found in

favor of LePage’'s. See Le Page's Inc. v. 3M, Civ. A. No. 97-3983, 2000 WL 280350 (E.D. Pa.

Mar.14, 2000), aff’d, 324 F.3d 141 (3d Cir. 2003) (en banc), cert. denied, 542 U.S. 953 (2004).
Thereafter, Bradburn Parent/Teacher Store, Inc. brought a class action lawsuit against 3M on the

basis of the conduct litigated in LePage’s. Bradburn Parent/Teacher Stores, Inc. v. 3M, Civ. A. No.

02-7676 (E.D. Pa.). Bradburn, who originally had sought to represent aclasswhichincluded Meijer,
wasultimately granted certification of amodified classthat excluded purchasersof privatelabel tape,

such as Meijer. Bradburn Parent/Teacher Stores, Inc. v. 3M, Civ. A. No. 02-7676, 2004 WL

1842987 (E.D. Pa. Aug.18, 2004). Having been excluded from the class in Bradburn, Meijer

attempted to intervene in that lawsuit as an additional class representative. In denying Meijer’s

YIn short 3M’sbundled rebate programs provided purchasers with significant discounts on
3M’sproducts. The availability and size of the rebates, however, were dependent upon purchasers
buying 3M products from multiple product lines. See LePage’s, Inc. v. 3M, 324 F.3d 141, 154-55
(3d Cir. 2003).




Motion to Intervene, this Court noted that “there is nothing which would prevent Mejer fromfiling
its own individual or class-action lawsuit against [3M] and presenting its claims in that forum.”

Bradburn Parent/Teacher Store, Inc. v. 3M, Civ. A. No. 02-7676, 2004 WL 2900810, at *6 (E.D. Pa.

Dec. 10, 2004).

Accordingly, on December 16, 2004, Meijer filed aComplaint against 3M. On February 10,
2005, 3M moved to dismiss the Complaint on the grounds that it was barred by the statute of
limitations and failed to alege an antitrust injury. Meijer filed its opposition to that Motion on
March 11, 2005. On July 13, 2005, this Court denied 3M’s Moation to Dismiss, but |left open the
guestion of whether and to what extent the statute of limitations should betolled. See Meijer, Inc.

v. 3M, Civ. A. No. 04-5871, 2005 WL 1660188, at *4 n.2 (E.D. Pa. July 13, 2005).

While3M’ sMotionto Dismisswaspending, this Court entered aProtective Order negotiated
by counsel for 3M and for Meijer, which allowed Meijer to begin receiving documents from the

Lepage’ sand Bradburn casesaswell asdocumentsresponsivetoitsown discovery requests. (Daniel

A.Small Decl. 118.) Separately, individual lawsuitswerefiled against 3M by Publix Supermarkets,
Inc. (“Publix”), aformer member of the Bradburn class, and by Kmart Corporation (“Kmart”), a
member of the proposed Meijer Class. (Id. 119.) On May 26, 2005, 3M moved for coordination
of pretrial discovery among thefour pending actions. Meijer responded on June 13, 2005, agreeing
that such coordination was appropriate and suggesting modifications to 3M’ s proposed order. On
July 20, 2005, the Court issued an Order coordinating pretrial discovery. Thereafter, Meijer
participated in the merits discovery that was ongoing in Bradburn and, in collaboration with Publix
and Kmart, established an online databaseto facilitate the compilation and review of documentsand
depositions. (1d. 11122, 24.) On August 2, 2005, 3M filed its Answer to Meijer's Complaint with
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affirmative defenses.

On September 6, 2005, Meijer moved for class certification under Federal Rule of Civil
Procedure 23(a) and (b)(3); this Motion was supported by an expert affidavit from an economist,
Professor Keith Leffler (“Leffler Declaration™). 3M filed its opposition to this Motion on October
26, 2005. Meanwhile, this Court, following a status hearing on September 26, 2005, suggested that
the parties in the coordinated actions attempt to reach a settlement through mediation. (1d. § 31.)
The parties selected as a mediator Jonathan B. Marks, and the mediation occurred on November 8
and 9, 2005. (Id. 11 32-33.) Negotiations continued in the days immediately following the
mediation, and ultimately resulted in aMemorandum of Understanding (“MOU”), dated November

21, 2005, that resolved the Meijer, Publix, and Kmart actions. (Id. 1136-37.) Pursuant totheMOU,

3M agreed to pay atotal of $30 million to settle the three separate lawsuits. (Id. 1 38.) Meijer,
Publix, and Kmart then all ocated that lump sum among the three actionsin proportionto therel evant
purchases of 3M tape represented in each action; under this allocation plan, all three parties settled
their claims for the same percentage of their respective purchases. (1d.)

Subsequent to the execution of the MOU, counsel for Meijer and 3M spent approximately
three months negotiating the details of their formal Settlement Agreement, which the parties signed
on February 10, 2006. (Id. 1 39, 41.) On February 13, 2006, Meijer moved for preliminary
approval of the proposed Settlement; on February 15, 2006, Bradburn moved to intervene for the
purpose of opposing preliminary approval of Meijer’s proposed Settlement and Settlement Class.
Both Meijer and 3M opposed Bradburn’sMotion and, on March 9, 2006, the Court denied Bradburn
permission to intervene. On March 28, 2006, the Court issued an Order preliminarily approving the

Settlement. That Order also preliminarily certified the Settlement Class for settlement purposes,
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appointed Class Counsel,? and approved Meijer as Class Representative. Additionally, the Order
authorized the dissemination of Notice to the Settlement Class, scheduled a hearing for final
approval of the proposed Settlement (“the Final Approva Hearing”), and set June 6, 2006 as the
deadline for objections to the Settlement, requests for exclusion from the Settlement Class, or for
filing a Notice of Appearance at the Final Approval Hearing. Pursuant to the March 28" Order,
Notice of the Settlement was disseminated through publication and first-class mail, and aso was
posted on a dedicated website. (1d. 52.) On May 23, 2006, Meijer filed the instant Motions for
Final Approval of Settlement and for Attorneys' Fees, Expensesand Incentive Award. TheMotions
weresupported by aDeclaration from Class Counsel attorney Daniel A. Small (“Small Declaration”)
and a second Declaration from Professor Keith Leffler (“Leffler Declaration 117).

B. The Settlement Agreement

1. The Settlement Class

The Settlement Class, which was preliminarily certified by the Court, is defined as:

all persons and entities that purchased invisible or transparent tape
directly from 3M Company, or any subsidiary or affiliate thereof, in
the United States at any time during the period from October 2, 1998
to February 10, 2006 and aso purchased for resale under the class
member’ sown label, any “privatelabel” invisible or transparent tape
from 3M or any of 3M’s competitors from October 2, 1988 to
February 10, 2006; but excluding 3M Company, its subsidiaries,
affiliates, officers, directors, and employees and excluding those
persons or entitiesthat timely and validly request exclusion from the
Settlement Class.

2. Terms of the Settlement Agreement

2The Court appointed thefollowing as Class Counsel: Daniel A. Small and Brent W. Landau
of Cohen, Milstein, Hausfield & Toll, P.L.L.C. (“CMHT”); and Joseph M. Vanek of Vanek, Vickers
& Masini, P.C. (“VVM,” previoudly “Daar & Vanek, P.C.").
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The Settlement Agreement provides for a cash payment of $28,889,128 to the Settlement
Class; thisamount was deposited in an interest-bearing escrow account on April 5, 2006. (1d. 142.)
The Settlement Amount is approximately 2% of the total amount paid to 3M by members of the
Settlement Class for invisible and transparent tape for home or office use during the Class Period.
(Id. 143.) The Settlement Amount was subject to reduction and reversion to 3M as members of the
Settlement Class requested exclusion. 3M had the right to terminate the Settlement if requests for
exclusion exceeded 27.5%. The Distribution Plan calls for the Settlement Amount to be allocated
among Class Members in proportion to their relevant purchases of 3M tape. All costs of
administering the Settlement and of providing Notice to Members of the Settlement Classareto be
paid out of the Settlement Fund. The Agreement authorizes Class Counsel to withdraw up to atotal
of $25,000 from the Settlement Fund for the costs of administering the Settlement and providing
Notice to Members of the Settlement Class.

The Settlement Agreement requires that Members of the Settlement Class release and
discharge 3M from any and all claims asserted, or which could have been asserted, in thelitigation.
The release includes al claims and potential claims concerning any 3M discount, rebate, offer,
promotion, or other sales program or practice (including programs alleged to involve the bundling
of products or volume or growth rebates), relating in any way to the sale, promotion, or distribution
of invisible or transparent tape for home or office use, in effect from January 1, 1993 to the
Settlement Agreement Date of February 10, 2006. Therelease specifically excludes claimsrelating

to product defect, persona injury, or breach of contract.



The Settlement Agreement permitted Plaintiffs Counsel® to apply to the Court during the
Final Approva Hearing for an award of attorneys fees and a reimbursement of litigation and
settlement expenses incurred on behalf of the Settlement Class. The Settlement Agreement also
allows Meijer, as Class Representative, to seek an incentive award for its servicesto the Settlement
Class. Theattorneys fees, expenses, and incentive award are to be paid from the Settlement Fund
prior to the Fund' s distribution to the Class.

C. Fina Approval Hearing

On August 8, 2006, the Court held aFinal Approva Hearingto addresstheMotionsfor Final
Approval of Settlement and for Attorneys Fees, Expensesand Incentive Award. In preparation for
the Hearing, Meijer filed, on August 1, 2006, additional Memorandain support of these Motions
aswell as a second Declaration by Attorney Small (“Small Declaration I1”) and an Affidavit from
ThomasR. Glenn, Senior Vice President and Chief Operating Officer of Complete Claims Sol utions,
Inc. (*CCS"), the firm hired to act as Settlement Administrator. These submissions provided the
Court with the following updated information regarding the Settlement Class and Fund:

approximately sixty-eight* identified Class Members had responded to the Notice which had been

3Theterm“Plaintiffs Counsel” referscollectively to Class Counsedl, asidentified above, and
the firm Trujillo, Rodriguez, and Richards, L.L.C. (“TRR”"), which has served asloca counsel for
Plaintiffs.

4Sixty-eight refersto the number of clearly non-duplicative responsesthat CCS had received
fromidentified ClassMembersasof August 1, 2006. CCSreceived atotal of seventy-two responses
from identified Class Members, but four were identified as potentially duplicative. (Glenn Aff.
13.) CCSasoreceived thirty requests for inclusion in the Settlement Class from entities believing
that they may be Class Members; of those requests, two entities were identified as additional Class
Members, sent Notice, and given the opportunity to respond and become eligible to receive
allocation from the Settlement Fund. (Id. 1 14.) Asof the Final Approval Hearing on August 8,
2006, no response from those entities had been received; their responses, however, did not need to
be postmarked until August 7, 2006 (1d.), and thus may have been validly outstanding at the time of
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mailed to them and were therefore eligible to receive allocation from the Settlement Fund (Thomas
R. Glenn Aff. §113), no objections or Notices of Appearance had been filed, and only one Settlement
ClassMember - Costco Wholesale Corporation (“ Costco”) - had requested exclusion fromthe Class.
(Id. 115.) After factoring in accrued interest and the appropriate reversion to 3M to account for
Costco’s exclusion, the Settlement Fund totaled $27,783,836.97 as of August 1, 2006. (Mem. in
Further Support of PIs.” Mot. for Final Approval of Settlement at 5n.6.). Meljer’ ssubmissionsalso
indicated that Plaintiffs Counsel would request an award of $7.5 million in attorneys’ fees and a
reimbursement of $390,452.46 in expenses, and that Meijer wouldequest an incentive award of
$25,000. The Court confirmed these facts at the Hearing and then considered the final certification
of the Settlement Class, the final approval of the proposed Settlement, and the final approval of the
requested attorneys' fees, expenses, and incentive award.
. FINAL CLASS CERTIFICATION

“The Third Circuit has declared that class actions created for the purpose of settlement are
recognized under the general scheme of Federal Rule of Civil Procedure 23, provided that the class
meets the certification requirements under the Rule.” Pozzi v. Smith, 952 F. Supp. 218, 221 (E.D.

Pa. 1997) (citing In re General Motors Corp. Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d

768, 792-97 (3d Cir. 1995)). The Settlement Class was preliminarily certified on March 28, 2006;
the Class, however, may not be finally certified for settlement purposes unless it fully satisfies the

requirementslaid out in Federal Rule of Civil Procedure 23(a) and (b). Seelnre Cmty. Bank of N.

Va, 418 F.3d 277, 299 (3d Cir. 2005) (noting that “the ultimate inquiry into the fairness of the

settlement under Fed. R. Civ. P. 23(e) doesnot relievethe court of itsresponsibility to evaluate Rule

the Hearing. For greater detail regarding the Notice Plan, see infra Section 111.A.
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23(a) and (b) considerations”). Inthe settlement context, the requirements of Rule 23(a) and (b) call

for heightened judicia scrutiny. See, e.q., In re General Motors, 55 F.3d at 784; Amchem Prods.,

Inc. v. Windsor, 521 U.S. 591, 621 (1997) (stating that the full satisfaction of Fed. R. Civ. P. 23(a)

and (b) criteriaasaprerequisiteto certification iseven more important when the caseisto be settled
without trial). The United States Court of Appeals for the Third Circuit (“Third Circuit”) has
summarized the legal standard for class certification as follows:

To be certified, aclass must satisfy the four threshold requirements
of Federal Ruleof Civil Procedure23(a): (1) numerosity (a“class[so
large] that joinder of all membersisimpracticable’); (2) commonality
(“questions of law or fact common to the class’); (3) typicality
(named parties’ claimsor defenses“aretypical . . . of theclass’); and
(4) adequacy of representation (representatives “will fairly and
adequately protect the interests of the class’). In addition to the
threshold requirements of Rule 23(a), parties seeking class
certification must show that the action is maintainable under Rule
23(b)(1), (2), or (3). Rule 23(b)(3) . . . provides for so-called “opt-
out” class actions [sic] suits. Under Rule 23(b)(3), two additional
requirements must be met in order for a class to be certified: (1)
common questions must “ predominate over any questions affecting
only individual members’ (the* predominancerequirement”), and (2)
class resolution must be “superior to other available methods for the
fair and efficient adjudication of the controversy” (the “superiority
requirement”).

InreWarfarin Sodium Antitrust Litig., 391 F.3d 516, 527 (3d Cir. 2004) (internal citationsomitted).

For the reasons given below, the Court findsthat the proposed Settlement Class satisfiesthe
requirements of Rule 23(a) and (b)(3), and thusthe Court certifiesthe Classfor settlement purposes.

A. Rule 23(a) Factors

1. Numerosity

When determining whether a proposed class is sufficiently large such that joinder of all



members of the class is impractical, the Third Circuit has noted that “[n]o minimum number of
plaintiffsisrequired. .., but generally if the named plaintiff demonstratesthat the potential number

of plaintiffs exceeds forty, the first prong of Rule 23(a) has been met.” Stewart v. Abraham, 275

F.3d 220, 226-27 (3d Cir. 2001) (citing 5 James Wm. Moore et a., Moore' s Federal Practice 8

23.22[3][a] (Matthew Bender 3d ed. 1999)). In addition to evaluating the absolute size of the
proposed class, courts may consider other characteristics of the class when assessing numerosity,

such as the geographic dispersion of class members. 5 Moore's Federal Practice § 23.22[1][d]

(Matthew Bender 3d ed. 2006); seealso Inre Corel Corp. Inc. Sec. Litig., 206 F.R.D. 533, 540 (E.D.
Pa. 2002) (noting thatplaintiffs argument that “joinder is impracticable due to the geographic
dispersion of class members’ supports a finding of numerosity). Here, information supplied from
3M’s sales records indicates that the Settlement Class consists of at least 143 Members, who are
headquartered in at least 35 different states. (Thomas R. Glenn Aff. 1 5; Leffler Decl. Table 1.)
Accordingly, the Court finds that the Settlement Class satisfies the numerosity requirement of Rule
23(a).
2. Commonality

“The commonality requirement will be satisfied if the named plaintiffs share at least one

guestion of fact or law with the grievances of the prospective class. Because the requirement may

be satisfied by asingle commonissue, itiseasily met....” Baby Neal v. Casey, 43 F.3d 48, 56 (3d

Cir. 1994) (citations omitted). The Court notes that the “numerous common questions of law and
fact” that this Court found to be present in Bradburn are also present in this case. See Bradburn,
2004 WL 1842987, at *3. Namely, al members of the Settlement Class must establish: the proper

definition of the relevant product and geographic market; whether 3M has monopoly power in the
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relevant market; whether 3M acquired monopoly power through anti-competitive activity; and
whether 3M’ s anti-competitive conduct caused tape prices to be artificially inflated. As Meijer
shares multiple questions of law and fact with the proposed Class, the Court finds that Rule 23(a)’ s
commonality requirement is satisfied.
3. Typicality

“The concepts of commonality and typicality are broadly defined and tend to merge.” Baby
Neal, 43 F.3d at 56. “‘[A] plaintiff’sclaim istypical if it arises from the same event or course of
conduct that givesriseto the claims of other Class membersand isbased on the samelegal theory.””

T.B. v. School Dist. of Phila., Civ. A. No. 97-5453, 1997 WL 786448, at *4 (E.D. Pa. Dec. 1, 1997)

(quoting Paskel v. Heckler, 99 F.R.D. 80, 83 (E.D. Pa. 1983)) (alteration in original). The named

plaintiffs claims need only be sufficiently similar to those of the class such that “the named
plaintiffs have incentives that align with those of absent class members so that the absentees

interests will be fairly represented.” _Georgine v. Amchem Prods., Inc., 83 F.3d 610, 631 (3d Cir.

1996), aff’ d sub nom. Amchem Prods., 521 U.S. 591. Here, Meijer’ sclaimsaretypical of theclaims

of the members of the proposed Class. Both Meijer and all Settlement Class Members allegedly
have beeninjured by the same anti-competitive conduct of 3M, and purportedly suffered overcharges
asaresult. Accordingly, the Court finds that the typicality requirement is satisfied.

4. Adeguacy of representation

“The adequacy of the class representative is dependant on satisfying two factors: 1) that the
plaintiffs attorney iscompetent to conduct aclassaction; and 2) that the class representatives do not

have interests antagonistic to the interests of the class.” In Re Linerboard Antitrust Litig., 203

F.R.D. 197, 207 (E.D. Pa. 2001) (citations omitted). With respect to the first factor, Class Counsel
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have submitted firm resumes (Small Decl. 162-64, Exs. 8, 9A, 10A) which attest to their extensive
experiencein antitrust and other classaction litigation and their successful prosecution of such cases
in courts throughout the country. The Court, therefore, finds that Class Counsel is competent to
conduct this class action.

The second factor that must be considered when evaluating adequacy “ serves to uncover

conflicts of interest between named parties and the class they seek to represent.” Amchem Prods.,

521 U.S. at 625. For thisfactor to be satisfied, “a class representative must be part of the class and

‘possessthe sameinterest and suffer thesameinjury’ asthe Classmembers.” E. Tex. Motor Freight

Sys. Inc. v. Rodriguez, 431 U.S. 395, 403 (1977) (quoting Schlesinger v. Reservists Comm. to Stop

theWar, 418 U.S. 208, 216 (1974)); see also Georgine, 83 F.3d at 630 (finding class representative

inadequate because the proposed settlement made “important judgments on how recovery isto be
allocated among different kinds of plaintiffs, decisions that necessarily favor some claimants over
others”). Consequently, the adequacy of representation requirement is not satisfied where “the
named representative’ s interest in maximizing its own recovery provides a strong incentive to

minimizethe recovery of other classmembers.” Y eager’s Fuel, Inc. v. Pa. Power & Light Co., 162

F.R.D. 471, 478 (E.D. Pa 1995).

Meijer is capable of providing adequate representation for the absent Class Members.
Meijer, as a purchaser of both brand and private label tape from 3M, has the same interest in this
antitrust claim as the absent Class Members do: namely, to challenge and obtain damagesfor 3M’s
anti-competitive conduct. The potential concern regarding the adequacy of Meijer’ srepresentation
isMeijer’ sdecision to seek these damages under an “ overcharge’ theory as opposed to an alternate

“lost profits’ theory. See Bradburn Parent/Teacher Store, Inc. V. 3M, Civ. A. No. 02-7676, 2004
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WL 414047, at *4 (E.D. Pa. Mar. 1, 2004). Rule 23(a)(4), however, asks the Court to examine the
interests of the class representative, not its litigation decisions. Meijer’s decision to pursue the
common interest of the proposed Class through one theory of recovery as opposed to another does
not compromise the adequacy of Meijer’ s representation unless the record demonstrates that such
adecision will work to the detriment of absent Class Members. See Bradburn, 2004 WL 1842987,
at *6 (rejecting the argument that “the mere risk that the theory [of damages] proposed by Plaintiff
will be less well received than a competing theory which could be put forward by other potential
classmembersissufficient for the Court to find the existence of an imminent and apparent potential
conflict”).

While the lost profits theory is a means of pursuing damages available to the Settlement
Class, Meijer’s decision to pursue an overcharge theory is not antagonistic to the interests of the
Class. Meijer has submitted a declaration from Keith Leffler, Ph.D., an Associate Professor at the
University of Washington, which indicates that it is highly likely that every Class Member’'s
overchargeremedy islarger thanitslost profitsremedy and, evenif aClassMember hasalarger lost
profits claim, the burden and difficulty of proving such a claim would overwhelm its additional
value. (Leffler Decl. §6.) The Court also findsit significant that, in the years since the LePage’'s
verdict, no potential member of the proposed Meijer Class pursued alost profits claim and Kmart,
the one such entity to file an individual action, chose to pursue an overcharge remedy rather than a

lost profits remedy. Complaint at 14, Kmart Corp. v. 3M Co., Civ. A. No. 05-3842 (E.D. Pa. July

25, 2005). Thus, since Class Counsel is competent to conduct aclass action, and since Meijer does
not haveinterestsin thisaction that are antagonistic to theinterests of the Members of the proposed

Settlement Class, the Court finds that Meijer satisfies the adequacy of representation requirement.
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B. Rule 23(b)(3) Factors

1. Predominance
Rule 23(b)(3) requiresthat “the questions of law or fact common to the members of the class
predominate over any questions affecting only individual members.” Fed. R. Civ. P.23(b)(3). “The
Rule 23(b)(3) predominance inquiry tests whether the class is sufficiently cohesive to warrant
adjudication by representation, and mandates that it is far more demanding than the Rule 23(a)(2)

commonality requirement.” InreLifeUSA Holding Inc., 242 F.3d 136, 144 (3d Cir. 2001) (citing

Amchem, 521 U.S. at 623-24). The difficulty of demonstrating sufficient class cohesion naturally
varies depending on the nature of the claim, but “*[p]redominance is a test readily met in certain
cases alleging . . . violations of the antitrust laws.”” In re Warfarin, 391 F.3d at 528 (quoting
Amchem, 521 U.S. a 625).

The Court finds that common questions of law and fact predominate in this case. The
substance of this antitrust claim derives from the anti-competitive conduct of 3M and “does not
depend on the conduct of individual classmembers.” 1d. The successof the claim hingeson matters
of common, class-wide proof; the evidencethat provestheviolation asto one Class Member proves

it as to al Class Members. See In re Linerboard, 203 F.R.D. at 220 (finding predominance

requirement satisfied where “[p]laintiffs have shown that they plan to prove common impact by
introducing generalized evidencewhich will not vary among individual classmembers.”). “Finally,
the fact that plaintiffs allege purely an economic injury . . . and not any physica injury, further
supportsafinding of commonality and predominance becausethere arelittle or noindividual proof
problemsin this case otherwise commonly associated with physical injury clams.” InreWarfarin,

391 F.3d at 529. Accordingly, the Court finds that Rule 23(b)(3)’ s predominance requirement is
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met.
2. Superiority
“The superiority requirement [of Rule 23(b)(3)] ‘asks the court to balance, in terms of
fairness and efficiency, the merits of aclass action against those of aternative available methods of

adjudication.”” InreWarfarin, 391 F.3d at 533-34 (quoting In re Prudential Ins. Co. of Am. Sales

Practicel itig., 148 F.3d 283, 316 (3d Cir. 1998)). The considerationsrelevant to thisdetermination
are

(A) theinterest of membersof theclassinindividually controlling the

prosecution and defense of separate actions; (B) the extent and nature

of any litigation concerning the controversy already commenced by

or against members of the class; (C) the desirability or undesirability

of concentrating the litigation of the claimsin the particular forum .

5

Fed. R. Civ. P. 23(b)(3).

Here, aclass action is superior to other methods of adjudication. There appearsto belittle
interest on behalf of the Members of the proposed Class in litigating their claims individually.
Roughly half of the Members of the proposed the Class have under $1 millionintotal tape purchases
from 3M (Leffler Decl. Table 1), and the potential recovery of these Class Members would be just
afraction of that amount - a sum easily subsumed by the various fees and expenses of a complex

antitrust suit against alarge corporate defendant such as 3M. See In re Warfarin, 391 F.3d at 534;

see also Orloff v. Syndicated Office Sys., Inc., Civ. A. No. 00-5355, 2004 WL 870691, at *5 (E.D.

*There is adso a fourth consideration: “(D) the difficulties likely to be encountered in the
management of aclassaction.” Fed. R. Civ. P. 23(b)(3)(D). The Court, however, need not consider
thisfinal factor inthe context of asettlement-only classcertification. See Amchem, 521 U.S. at 620
(“Confronted with arequest for settlement-only class certification, adistrict court need not inquire
whether the casg, if tried, would present i ntractabl e management problems, see Fed. Rule Civ. Proc.
23(b)(3)(D), for the proposal is that there be no trial.”).
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Pa. Apr. 22, 2004) (finding a class action to be the superior method of adjudication, “because it
“provides an efficient aternative to individual claims, and because individual Class members are
unlikely to bring individual actions given the likelihood that their litigation expenses would exceed
any potentia recovery”). The presence of some larger purchasers in the proposed Class who
potentially could support an individual suit does not militate against the superiority of the class
action, given the presence and number of smaller claimants. See Bradburn, 2004 WL 1842987, at
* 18 (finding the superiority requirement to be satisfied even though the“ class may include members
who have purchased a sufficiently large quantity of tape from 3M to justify the commencement of
anindividual suit” because “the class al so contains many members whose potential damage awards
would be dwarfed by their potentia litigation expenses.”). If these larger purchasers preferred to
litigate separately, they could have opted out of the proposed Settlement. The fact that, of the
potential members of the proposed Meijer Class, only Kmart chose to bring an individua action
speaks both to the lack of interest of the Members of the proposed Classin litigating separately and
to the lack of “litigation concerning the controversy already commenced by or against members of

the class” Fed. R. Civ. P. 23(b)(3); see also In re Warfarin, 391 F.3d at 534 (“[T]here were a

relatively small number of individual lawsuits pending against [the defendant] in this matter, which
indicated . . . that there was a lack of interest in individual prosecution of claims.”). Lastly, the
consolidation of these claims before the Court is appropriate given the Court’s experience and
familiarity with the previous litigation, LePage's, that arose from the conduct of 3M at issue here.
Accordingly, the Court finds that a class action is the superior method of adjudication in this case,
asrequired by Rule 23(b)(3).

Thus, the Court concludes that the proposed Settlement Class satisfies all of the relevant
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requirements of Rule 23(a) and (b) and, therefore, approves final certification of the Class for the
purposes of settlement.
1. MOTION FOR FINAL APPROVAL OF SETTLEMENT

“The decision of whether to approve a proposed settlement of a class action is left to the

sound discretion of the district court.” Girshv. Jepson, 521 F.2d 153, 156 (3d Cir. 1975). “While

the law generally favors settlement in complex or class action cases for its conservation of judicia
resources, the court has an obligation to ensure that any settlement reached protects the interests of

the classmembers.” Inre Aetnalnc. Sec. Litig., MDL No. 1219, 2001 WL 20928, a *4 (E.D. Pa.

Jan. 4, 2001) (citing In re General Motors, 55 F.3d at 784). Consequently, prior to approving a

settlement, the Court must determine whether the notice provided to class members was adequate.
Id. (citations omitted). The Court must also “ scrutinize the terms of the settlement to ensure that it

is ‘fair, adequate and reasonable.’” 1d. (quoting In re General Motors, 55 F.3d at 785). “[C]ases

such as this, where the parties simultaneously seek certification and settlement approval, require
‘courts to be even more scrupulous than usual’ when they examine the fairness of the proposed

settlement.” In re Prudential, 148 F.3d at 317 (quoting In re General Motors, 55 F.3d at 805).

A. Adequacy of Notice

The due process demands of the Fifth Amendment and the Federal Rules of Civil Procedure
require adequate notice to class members of a proposed settlement. In re Aetna, 2001 WL 20928,
at *5. “Inthe class action context, the district court obtains personal jurisdiction over the absentee
classmembersby providing proper notice of theimpending class action and providing the absentees
with the opportunity to be heard or the opportunity to exclude themselves from the class.” Inre

Prudential, 148 F.3d at 306 (citing Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 811-12 (1985)).
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The due process requirements of the Fifth Amendment are satisfied by the “combination of
reasonabl e notice, the opportunity to be heard and the opportunity to withdraw from the class.” 1d.
The notice must be“‘ reasonably cal culated under al the circumstances, to appriseinterested parties
of the pendency of the action and afford them an opportunity to present their objections.’”” Lachance

v. Harrington, 965 F. Supp. 630, 636 (E.D. Pa.1997) (quoting Mullane v. Cent. Hanover Bank &

Trust Co., 339 U.S. 306, 314 (1950)).
Moreover, “in asettlement class maintained under Rule 23(b)(3), class notice must meet the

requirements of both Federal Rules of Civil Procedure 23(c)(2) and 23(e).” In re Diet Drugs

(Phentermine, Fenfluramine, Dexfenfluramine) Prod. Liab. Litig., 226 F.R.D. 498, 517 (E.D. Pa.

2005) (citing Carlough v. Amchem Prods., Inc., 158 F.R.D. 314, 324-25 (E.D. Pa.1993)). Rule

23(c)(2) provides that class members must receive the “best notice practicable under the
circumstances, including individual noticeto all memberswho can beidentified through reasonable
effort.” Fed. R. Civ. P. 23(c)(2)(B). Rule 23(c)(2) aso requires that “the notice indicate an
opportunity to opt out, that the judgment will bind all class memberswho do not opt out and that any

member who does not opt out may appear through counsel.” In re Diet Drugs, 226 F.R.D. at 517

(citing Fed. R. Civ. P. 23(c)(2)).

In addition to the requirements of Rule 23(c)(2), Rule 23(e) “requires that notice of a
proposed settlement must inform class members: (1) of the nature of the pending litigation; (2) of
the settlement’ s general terms; (3) that complete information is available from the court files; and
(4) that any class member may appear and be heard at the Fairness Hearing.” 1d. at 517-18 (citation
omitted). The court should consider both “the mode of dissemination and its content to assess

whether notice was sufficient.” 1d. Although the “notice need not be unduly specific. . . the notice
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document must describe, in detail, the nature of the proposed settlement, the circumstancesjustifying

it, and the consequences of accepting and opting out of it.” Id. at 518 (citing In re Diet Drugs

(Phentermine, Fenfluramine, Dexfenfluramine) Prod. Liab. Litig., 369 F.3d 293, 308-10 (3d Cir.

2004)).

The Court findsthat the Notice providedinthis case sati sfiesthe requirements of dueprocess
and the Federal Rules of Civil Procedure. Pursuant to the Settlement Agreement and the Court’s
Preliminary Approval Order, Meijer hired CCS as Settlement Administrator to oversee the
dissemination of Notice to the Class. (Small Decl. Il 1 3.) Potential Members of the Settlement
Class were identified by Meijer and 3M through the examination of 3M’ s sales dataas well asthe
list of entities compiled in the Bradburn litigation. (Small Decl. §52.) Between May 1 and May 5,
2006, CCS sent Notice by first-class mail to the 143 entities identified as those believed to be
Members of the Settlement Class. (Small Decl. 152; Glenn Aff. §5.) ThisNoticewasaccompanied
by a preprinted Proof of Claim form, which provided the total invoice amount paid to 3M by the
Settlement Class Member for invisible transparent tape for home or office use, less any applicable
volume rebates, from 1999 through 2004. (Small Decl. §53.) An attachment to the preprinted form
listed thisinformation on ayear-by-year and SKU-by-SKU basis. ( 1d.) Settlement Class Members
were given the opportunity either to agree with the total purchase amount stated on the Proof of
Claim form, or to disagree and provide supporting documentation for adifferent amount. (Id.) On
or about April 27, 2006, CCS sent Summary Notice by first-class mail to over 3000 other entities
identified by 3M as having purchased invisible or transparent tape directly from 3M, based on the
list used in the Bradburn litigation. (Small Decl. § 52; Glenn Aff. {1 4.) Each entity receiving

Summary Notice al so received a Claim Form Request, with which it could request aProof of Claim
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Form if it believed it was aMember of the Settlement Class. (Small Decl. §54.) Additionally, an

abbreviated Summary NoticewaspublishedonMay 11, 2006, in DSN Retailing Today, Supermarket

News, and Office Productsinternational. (Glenn Aff. §6.) Lastly, Noticewas posted on adedicated

website, www. Transparent T apeDirectPurchaser Settlement.com; this website has been active since
May 1, 2006. (Small Decl. 52; Glenn Aff. §12.) The Court finds that these effortsto disseminate

notice were the best practicable. See Zimmer Paper Prods., Inc. v. Berger & Montague, 758 F.2d

86, 90 (3d Cir. 1985) (noting that “intheusual situationfirst-classmail and publicationin pressfully

satisfy the notice requirements of both Fed. R. Civ. P. 23 and the due process clause’).

The Court al so findsthe content of the Notice and the Summary Noticesto be adequate under
the due process clause and Rules 23. The Notice describes the nature and background of this action
and defines the Class, Class claims, and consequences of Class Membership. (Glenn Aff. Ex. 2.)
It summarizes the terms of the Settlement, including information relating to the size of the
Settlement Fund; the release provisions of the Settlement; and the attorneys' fees, expenses, and
incentive award for which Meijer may apply. (Id.) The Notice also describes the proposed
Distribution Plan and details how to submit aproper and timely Proof of Claim form, advising Class
Membersthat, if they fail to submit aproper Proof of Claim form by the specified deadline, they may
be barred from any recovery though still bound by thefinal disposition of thelitigation. (1d. at 3-4.)
The Notice alerts Class Membersto their right to request exclusion from the Class, and details the
procedure for and consequences of doing so. (Id. at 3.) The Notice informs Class Members of the
timeand date of the Final Approval Hearing, advising them of the nature and purpose of the Hearing,
of their rights to object to the Settlement and appear at the Hearing, and of the procedure for

asserting those rights. (Id. at 4.) The Notice includes the contact information of the relevant
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attorneys and of the Settlement Administrator, and also directs Class Members to the dedicated
website, where copies of the Notice, the Settlement Agreement, and other documents pertaining to
the case may befound. (1d.) The Summary Notices provide the essentia information regarding the
Class, thelitigation, the terms of the Settlement, and the Final Approval Hearing. (Glenn Aff. Exs.
1,4.) The Summary Notices inform potential Class Members of their rights with regard to the
Settlement and provideinformation onhow copiesof thefull Noticeand Settlement Agreement may
be obtained. (Id.) The Summary Notice distributed by mail also explicitly distinguishes the
proposed Meijer Class from the Bradburn Class and details both the procedure for submitting the
Claim Form Request and the consequences of failing to submit aProof of Claim form. (Glenn Aff.
Ex. 1.) After reviewingthe Notice and Summary Notices, the Court concludesthat their substance,
like the method of their dissemination, is sufficient to satisfy the concerns of due process and Rule

23. SeeIn re Prudential, 148 F.3d at 328; In re Aetna, 2001 WL 20928, at *5 (citing In re Ikon

Office Solutions, Inc. Sec. Litig., 194 F.R.D. 166, 175 (E.D. Pa. 2000)).

B. Presumption of Fairness

Rule 23(e) of the Federal Rules of Civil Procedure requiresthat the Court must approve any
settlement of a class action and states that the Court may only approve a settlement “ after ahearing
and on finding that the settlement, voluntary dismissal, or compromise is fair, reasonable, and
adequate.” Fed. R. Civ. P. 23(e)(1). The Third Circuit has determined that a court should accord
apresumption of fairnessto settlementsif thecourt findsthat: “(1) the negotiationsoccurred at arms
length; (2) there was sufficient discovery; (3) the proponents of the settlement are experienced in

similar litigation; and (4) only asmall fraction of the classobjected.” 1nre Cendant Corp. Litig., 264

F.3d 201, 232 n.18 (3d Cir. 2001) (citing In re General Motors, 55 F.3d at 785).
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The Settlement in this case is entitled to a presumption of fairness. The Settlement
Agreement resulted from arm’ s-length negotiations that occurred both during the Court-suggested
mediation and in the monthsfollowing. (Small Decl. 1136, 40.) Prior to the mediation, the parties
exchanged detail ed mediation statements so that discussions could be founded on the attorneys’ full
understanding of the strengths and weaknesses of their cases. (1d. 1 34-35.) The Settlement was
reached after a year of litigation and discovery, during which the parties aso had access to the
LePage's tria record and the Court’s ruling on collateral estoppel in Bradburn. See Bradburn

Parent/Teacher Store, Inc. v. 3M, Civ A. No. 02-7676, 2005 WL 1388929 (E.D. Pa. June 9, 2005).°

(1d. 1718, 26.) Meijer engaged in coordinated discovery with the parties in the Bradburn, Publix,
and Kmart actions, which entailed the compilation and review of hundreds of thousands of pages of
documentsand participation in multiple depositions. (I1d. 11118-25, 28.) Asalready discussed, Class
Counsel has extensive experience litigating antitrust class actions such asthe one a hand. Lastly,
no Class Members filed objections to the Settlement. Accordingly, the Court will apply a

presumption of fairness in analyzing the Settlement.

5Based on the outcome of the LePage's litigation, the Court held that collateral estoppel
applied to establish the following facts upon the trial of the Bradburn action:
1. For thetime period from June 11, 1993 [to] October 13, 1999, the
relevant market in this matter is the market for invisible and
transparent tape for home and office use in the United States,
2. For some period of time between June 11, 1993 and October 13,
1999, 3M possessed monopoly power in the relevant market,
including the power to control prices and exclude competition in the
relevant market;
3. For some period of time between June 11, 1993 and October 13,
1999, 3M willfully maintained such monopoly power by predatory or
exclusionary conduct; and
4. For some period of time between June 11, 1993 and October 13,
1999, 3M’s predatory or exclusionary conduct harmed competition.
Bradburn, 2005 WL 1388929, at * 7.
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C. The Girsh Factors

TheThird Circuit devel oped anine-factor test in Girsh, “which providestheanal ytic structure
for determining whether aclassaction settlement isfair, reasonable, and adequate under Rule23(e).”
In re Cendant, 264 F.3d at 231 (citation omitted). The nine factors are:

(1) The complexity, expense, and likely duration of thelitigation; (2)
the reaction of the class to the settlement; (3) the stage of the
proceedings and the amount of discovery completed; (4) the risks of
establishing liability; (5) the risks of establishing damages; (6) the
risks of maintaining the class action through thetria; (7) the ability
of the defendants to withstand a greater judgment; (8) the range of
reasonableness of the settlement fund in light of the best possible
recovery; and (9) the range of reasonableness of the settlement fund
inlight of all the attendant risks of litigation.

Id. at 232 (citing Girsh, 521 F.2d at 157). Upon consideration of these factors, the Court finds that
the proposed Settlement is fair, reasonable, and adequate.’

1. Complexity, expense, and likely duration of the litigation

“Thisfactor captures ‘the probabl e costs, in both time and money, of continued litigation.’”

Id. at 233 (citing In re General Motors, 55 F.3d at 812). An antitrust class action, such as this one,
is “arguably the most complex action to prosecute” as “[t]he legal and factual issuesinvolved are

alwaysnumerousand uncertainin outcome.” Inrelinerboard Antitrust Litig., 296 F. Supp. 2d 568,

"Asthe Third Circuit hasrecently noted, “ The Girsh factors do not provide an exhaustivelist
of factorsto be considered when reviewing a proposed settlement.” Inre AT&T Corp. Sec. Litig.,
Civ. A. Nos. 05-2727, 05-2728, — F.3d —, 2006 WL 2021033, at *3 (3d Cir. July 20, 2006). Inlnre
Prudential, for instance, the Third Circuit enumerated alist of additional considerationswhich may
be relevant to a court’s assessment of the fairness of a class action settlement. 148 F.3d at 323.
After thorough review of the proposed Settlement in this case, the Court has found that all
considerationsrelevant to its assessment of the Settlement’ sfairnessarefully covered by the Court’s
analysis of the adequacy of the Notice, the nine Girsh factors, and the fairness of the Distribution
Plan.
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577 (E.D. Pa. 2003) (citations and internal quotation marks omitted).

In the absence of settlement, significant costsin terms of both time and money likely would
result from the continued litigation of this case. At the time when the MOU and the subsequent
Settlement Agreement werereached, theissueof classcertification wasstill pending, and other legal
issues, including the potential tolling of the statute of limitations and the proper preclusive effect of
the LePage’ sverdict, weregoing to bedisputed. The partieshad begun coordinated discovery at that
point, but substantial meritsdiscovery remained. Inadditionto discovery costs, continued litigation
potentially would have entailed various dispositive motions, the procurement and submission of
additional expert reports, and a substantial trial. Whatever the disposition of the case, litigation
likely would have continued for some time thereafter through post-trial motionsand appeal. Seeln
relkon, 194 F.R.D. at 179 (“[ T]he extremely large sums of money at i ssue almost guarantee that any
outcome, whether by summary judgment or trial, would be appealed.”). The time and resources
saved by the avoidance of these costswould benefit al parties. SeelnreWarfarin, 391 F.3d at 536
(“[1]t wasinevitablethat post-trial motionsand appealswould not only further prolong thelitigation
but also reduce the value of recovery to theclass.”); In re Aetna, 2001 WL 20928, at * 6 (noting that
“[t]he risk of delay could have deleterious effects on any future recovery due to the time value of
money”). Thus the Court finds that the complexity, expense, and likely duration of the litigation

favor settlement. See In re Prudential, 148 F.3d at 318 (“[T]hetrial of this class action would be a

long, arduous process requiring great expenditures of time and money on behalf of both the parties
and the court. The prospect of such amassive undertaking clearly counselsin favor of settlement.”).

2. The reaction of the class

This factor “attempts to gauge whether members of the class support the settlement.” 1d.
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Asstated above, Notice of this Settlement wasdisseminated thoroughly by meansof publication and
first-classmail, and informed potential ClassMembersof their rightsto object to the Settlement and
to request exclusion from the Class. Thedeadlinefor filing objections and requesting exclusion was
June 6, 2006. As of the Final Approva Hearing on August 8, 2006, no objections and only one
request for exclusion had been filed. (Glenn Aff. §15.) Thistotal absence of objections, coupled

with such alow opt-out rate, arguesin favor of the proposed Settlement. See, e.q., Inre PNC Fin.

Servs. Group, Inc., Civ. A. No. 02-271, 2006 WL 1984660, at *9 (W.D. Pa. July 13, 2006) (“Here,

no class member objected to the proposed settlement. Similarly, only five opt outs were received
after the mailing of over 73,000 copies of the notice and the publication of the summary notice.

Under these circumstancesaninference of strong classsupportisproperly drawn.”); Marinov. UDR,

Civ. A. No. 05-2268, 2006 WL 1687026, at * 3 (E.D. Pa. June 14, 2006) (“ Thefact that thereareno

opt-outs and no objections favors the proposed settlement.”) (citing Stoetzner v. U.S. Steel Corp.,

897 F.2d 115, 118-119 (3d Cir. 1990)); Perry v. FleetBoston Fin. Corp., 229 F.R.D. 105, 115 (E.D.

Pa. 2005) (holding that, when only 70 out of 90,000 potential class members opted out and “not a
single class member objected to the proposed settlement . . . [sJuch a response (or lack thereof)
weighsgreatly in favor of approving the settlement”) (citing cases). Thelack of objectionsand low
opt-out rate are particularly notablein this case as “these are sophisticated businesses with, in some
cases, large potential claims, and they could be expected to object to a settlement they perceived as

unfair or inadequate.” In re Warfarin Sodium Antitrust Litig., 212 F.R.D. 231, 254-55 (D. Dedl.

2002), aff’d, 391 F.3d 516 (3d Cir. 2004).

Additionally, asof August 1, 2006, approximately sixty-ei ght Settlement ClassM embershad

submitted Proof of Claim forms qualifying them to participatein the proposed Settlement. (Glenn
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Aff. 113). Theseclaimantsamount to nearly half of the 143 entitiesto whom Noticeoriginally was
mailed and over 60% of the tape purchases by Settlement Class Members from 3M during the
relevant period. (1d.) Thisresponse further indicates the fairness of the proposed Settlement. See

Inre Auto. Refinishing Paint Antitrust Litig., MDL No. 1426, 2004 U.S. Dist. LEX1S 29161, at *15

(E.D. Pa. Sept. 27, 2004) (“ The fact that there have been no objectors to the Settlement, that the
clamsfiled represent a significant majority of the sales at issue, and that claims have been filed by
major companies with significant resources . . . supports approval of the settlement.”); Stoner v.

CBA Info. Servs., 352 F. Supp. 2d 549, 552 (E.D. Pa. 2005) (“Over 16% of 11,980 class members

notified have submitted claim forms seeking to participatein the settlement. Only 18 membershave
chosen to opt out and only five havefiled. . . objectionsto the proposed settlement. Thisrelatively
high responserateindicates amorethan favorable classreaction.”) (footnote and citations omitted).
Accordingly, the Court finds that the reaction of the Class in this case strongly favors approval of
the Settlement.

3. Stage of proceedings and amount of discovery completed

This factor enables the Court to “‘ determine whether counsel had an adequate appreciation
of the merits of the case before negotiating.”” 1n re Cendant, 264 F.3d at 235 (quoting In re General
Motors, 55 F.3d at 813). In this case, a substantial amount of discovery had been performed before
the Settlement was reached: Class Counsel had compiled and undertaken review of hundreds of
thousands of pages of discovery documents and depositions, had reviewed the discovery and trial
record from the LePage's litigation, had participated in coordinated discovery in the Bradburn
litigation, and had consulted extensively with an economic expert. Moreover, prior to reaching the

Settlement, the parties had engaged in mediation, including the exchange of mediation statements
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regarding the merits of their respective positionsin order to inform and facilitate their negotiations.
The Court concludes, therefore, that the parties had * an adequate appreciation of the merits’ of this
case at the time they negotiated the Settlement. In re Cendant, 264 F.3d at 235 (citation omitted).

4. Risks of establishing liability

This factor enables the Court to examine “‘what the potential rewards (or downside) of
litigation might have been had class counsel decided to litigate the claims rather than settle them.’”

In re Cendant, 264 F.3d at 237 (quoting In re General Motors, 55 F.3d at 814). “When considering

thisfactor, the court should avoid conducting amini-trial. Rather the court may ‘ give credenceto the
estimation of the probability of success proffered by class counsel, who are experienced with the
underlying case, and the possible defenses which may be raised to their causes of action.”” Inre

Aetna, 2001 WL 20928, at *9 (quoting In re lkon, 194 F.R.D. at 181).

In order to succeed on its claim that 3M violated § 2 of the Sherman Act, Meijer “must
establish that [3M] possessed monopoly power in the [relevant] market and that it willfully acquired
or maintained that power as distinguished from achieving growth or development as a consequence
of a superior product, business acumen, or historic accident.” In re Warfarin, 391 F.3d at 529 n.11

(citing United Statesv. Grinnell Corp., 384 U.S. 563, 570-71 (1966)). Meijer’ srisks of establishing

liability in this case are diminished by the LePage's verdict and the collateral estoppel ruling in
Bradburn. Meijer, however, faced numerous challengesin establishing 3M’ s liability in this case.
For instance, the rebates offered by 3M after 1999° may not have been anti-competitive and the

verdict infavor of LePage’ s does not mean that purchasers of tape from 3M were necessarily injured

8Thecollateral estoppel ruling in Bradburn only coversthe Class Period up until October 13,
1999. Bradburn, 2005 WL 138892, at *7.
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aswell, since many of thenmay have benefitted from the challenged rebates. The Court concludes
that, given these challenges, this factor favors settlement.

5. Risks of establishing damages

“Likethefourth factor, ‘thisinquiry attempts to measure the expected value of litigating the
action rather than settling it at the current time.”” In re Cendant, 264 F.3d at 238-39 (quoting In re

General Motors, 55 F.3d at 816). In making thisinquiry, the Court considers the “potential damage

award if the case were taken to trial against the benefits of immediate settlement.” In re Warfarin,

212 F.R.D. a 256 (citing In re Prudential, 148 F.3d at 319). Meijer had not completed a fina

damages calculation prior to reaching the Settlement Agreement with 3M against which the
Settlement Amount may be compared. The Settlement Class, however, would face significant risks
in establishing damages at trial. For instance, to the extent that some Class Members may have
benefitted from the challenged rebates, they woulchave had to prove that a period of recoupment

followed the discontinuation of the rebates. See generally Matsushita Elec. Indus. Co. v. Zenith

Radio Corp., 475 U.S. 574, 588-89 (1986). Some evidence, however, suggests that such a
recoupment period never occurred and that, even if such recoupment were established, the resulting
damages period potentialy would have been fairly short. (Leffler Decl. 11 114, 8-13.) Additionadly,
the parties’ effortsto dispute damages at trial undoubtedly would result in a“*battle of the experts,’
with each side presenting itsfiguresto thejury and with no guarantee whom the jury would believe.”
In re Cendant, 264 F.3d at 239. For these reasons, the Court concludes that the risks of establishing
damages weigh in favor of settlement in this case.

6. Risks of maintaining class action status through trial

Thisfactor allows the Court to weigh the possibility that, if aclasswere certified for tria in
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this case, it would be decertified prior to trial. Federal Rule of Civil Procedure 23(a) providesthat “a
district court may decertify or modify a class at any time during the litigation if it proves to be
unmanageable, and proceeding to trial would awaysentail therisk, evenif dlight, of decertification.”
In re Cendant, 264 F.3d at 239 (citation and internal quotations omitted). The Settlement here was
reached before the Court had ruled on class certification, a motion which 3M had contested. Thus,
there was the risk that such certification would not be granted in the first place, aong with the ever-
present risk that theclass, if certified, would have been decertified later inthelitigation. Accordingly,

the Court finds that this factor favors settlement. Seeln re Prudential, 148 F.3d at 321 (“There will

alwaysbea‘risk’ or possibility of decertification, and consequently the court can always claim this
factor weighsin favor of settlement.”)

7. Ability of defendants to withstand greater judgment

This factor “is concerned with whether the defendants could wthstand a judgment for an
amount significantly greater than the Settlement.” In re Cendant, 264 F.3d at 240. The Court notes
that 3M, with 2005 annual net sales of $21.2 billion (3M 2005 Annual Report), likely can withstand
ajudgment significantly greater than the Slement Amount. Even so, this determination in itself
doesnot carry much weight in evaluating thefairness of the Settlement. SeePerry, 229 F.R.D. at 116
(“Fleet could certainly withstand amuch larger judgment asit has considerabl e assets. Whilethat fact
weighsagai nst approving the settlement, thisfactor’ simportanceislessened by the obstaclestheclass
would face in establishing liability and damages.”). Accordingly, the Court finds that this factor
disfavors settlement, albeit very slightly.

8&09. Range of reasonableness (in light of best possible recovery and risks of
litigation)
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Theeight and ninth Girsh factors* ask whether the settlement isreasonablein light of the best
possiblerecovery and therisksthe partieswould faceif thecasewent totrial.” InreAetna, 2001 WL

20928, at *11 (citing In re Prudential, 148 F.3d at 322). In making this assessment, the Court

compares “‘the present value of the damages plaintiffs would likely recover if successful,
appropriately discounted for the risk of not prevailing’” with “‘the amount of the proposed

settlement.’” In re General Motors, 55 F.3d at 806 (quoting MCL 2d § 30.44). The damages

estimates should “ generate a range of reasonableness (based on size of the proposed award and the
uncertainty inherent in these estimates) within which a district court approving (or rejecting) a
settlement will not be set aside.” Id. (citation omitted). “The primary touchstone of thisinquiry is
the economic valuation of the proposed settlement.” Id. “In making this assessment, the evaluating
court must recognize that “settlement represents a compromise in which the highest hopes for
recovery areyielded in exchange for certainty and resolution and guard against demanding too large
a settlement based on the court’s own view of the merits of the litigation.” In re Aetna, 2001 WL

20928, at *11 (citing In re Genera Motors, 55 F.3d at 806).

Pursuant to the Settlement Agreement, Settlement Class Members will receive immediate
monetary relief in accordancewiththeir relevant purchasesof 3M tape, without undertaking therisks,
costs, and delays of further litigation. The Settlement Fund equal s approximately 2% of the amount
paid to 3M by Members of the Settlement Classfor invisible and transparent tape for home or office
use during the period from October 2, 1998 to February 10, 2006. Kmart - the one potential member
of the proposed Meijer Classthat brought anindividual suit against 3M - and Publix both settled their
clamsagainst 3M for that percentage of their relevant purchases. This percentage also falls“within

arangeof settlementsreached in other antitrust classactions’ inthisDistrict. Inre Auto. Refinishing

30



Paint Antitrust Litig., MDL No. 1426, 2004 WL 1068807, at * 2 (preliminarily approving asettlement

which represented approximately 2% of sales during the class period); see also In re Linerboard

Antitrust Litig., 321 F. Supp. 2d 619, 627 (E.D. Pa. 2004) (approving a settlement that represents

1.62% of salesfrom classperiod); Inre Plastic Tableware Antitrust Litig., Civ. A. No. 94-3564, 1995

WL 678663, at *1 (E.D. Pa. Nov. 13, 1995) (3.5% of sales); Fischer Bros. v. Mueller Brass Co., 630

F. Supp. 493, 499 (E.D. Pa. 1985) (0.2% of sales); Axelrod v. Saks & Co., Civ. A. Nos. 76-3805,

76-4011, 77-172, 1981 WL 2031, at *1 (E.D. Pa. Feb. 23, 1981) (3.7% of sales)). Moreover, there
isno indication that this Settlement Amount has been reached inappropriately, or should otherwise
be considered suspect; both parties have demonstrated willingness and ability to litigate this action,
have engaged in mediation at the Court’ s suggestion, and have reached an agreement that provides
ClassMemberswith monetary relief that isimmediate, significant, and in linewith other comparable
settlements. Seelnre Aetna, 2001 WL 20928, at * 11 (“Additionally, the hallmarks of aquestionable
settlement are absent. Plaintiffs will receive a significant monetary settlement, and there is no
suggestion of collusion between Defendants and Plaintiffs’ counsel.”) (interna quotation marks
omitted). Accordingly, the Court finds that the Settlement represents a reasonable compromise in

light of both the best possible recovery and the risks of litigation.

Thus, of thenine Girsh factors, the Court findsthat only one- Defendant’ sability towithstand
greater judgment - doesnot favor the proposed Settlement. Thisonefactor isoutweighed by the other
Girshfactorsfavoring the Settlement. TheCourt, therefore, concludesthat the Settlement Agreement
isfair, adequate, and reasonable.

D. Fairness of the Distribution Plan

In addition to analyzing the terms of the Settlement Agreement, the Court must also examine
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thefairness of the proposed Distribution Plan. “* Approval of aplan of allocation of asettlement fund
inaclassactionisgoverned by the same standards of review applicableto approval of the settlement
asawhole: thedistribution plan must be fair, reasonable and adequate.’” Inrelkon, 194 F.R.D. at

184 (quoting In re Computron Software Inc., 6 F. Supp. 2d 313, 321 (D.N.J. 1998)). “Courts

generaly consider plans of allocation that reimburse class members based on the type and extent of
their injuries to be reasonable.” Inre Aetna, 2001 WL 20928, at * 12 (citing In re Ikon, 194 F.R.D.
at 184).

The proposed Distribution Plan allocates the Settlement Fund among Class Members who
submit proof of their claimsin proportion to each claimant’ srelevant, direct purchasesfrom 3M. As
detailed above, each Class M ember may submit apreprinted Proof of Claim form which specifiesthat
particular Member’s purchase amount. When submitting this form, the Class Member can either
agree with the total purchase amount stated in the form or disagree and provide supporting
documentation for adifferent amount. These Proof of Claim forms must have been postmarked by
July 11, 2006, for those Class Members who received them initially by mail, and by August 7, 2006,
for those who received their forms in response to a Claim Form Request. Once the Settlement
Administrator has received and reviewed all of the forms and has calculated each Class Member’s
recovery, Plaintiffs will return to the Court to seek approval for the distribution of the Settlement
Fund. The Court finds that the amount of a Class Member’s relevant, direct purchases provides a
reasonable measure of the relative injury which each Class Member has suffered, and that the
submission procedure for the Proof of Claim forms affords each Class Member an opportunity to
attest to the extent of its own injury and, in turn, deserved allocation. Thus, the Distribution Plan

correlatesto the damagesthat each participating Class Member actually suffered, and the Court finds
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this Plan to be fair, reasonable and adequate.

In sum, the Court finds that the content and dissemination of Noticein this case satisfiesthe
requirements of due process and the Federal Rules of Civil Procedure, and aso finds that the
Settlement Agreement is fair, adequate and reasonable in light of all relevant considerations. The
Court therefore grants final approval to the Settlement. The Court further finds that the proposed
Distribution Plan is fair, reasonable and adequate, and approves the Plan.

V. MOTION FOR ATTORNEY S FEES, EXPENSES, AND INCENTIVE AWARD

Plaintiffs Counsel have asked the Court to award attorneys’ fees amounting to the smaller
of $7.5 million or one-third of the amount remaining in the Settlement Fund after refunding any
reversion to 3M. As mentioned above, one Settlement Class Member, Costco, has requested
exclusion. After appropriatereversionto 3M, the Settlement Amount totals$27,783,836.97. As$7.5
millionislessthan one-third of the Settlement Amount after reversion, Plaintiffs' Counsel seeks$7.5
millioninattorneys fees. Plaintiffs Counsel hasal so requested reimbursement of litigation expenses
in the amount of $390,452.46. Meijer has requested an incentive award of $25,000 as compensation
for the services it provided as Class Representative. All three requests are to be paid from the
Settlement Fund prior to the distribution of the Fund to eligible Members of the Settlement Class.

A. Expenses

“ Attorneyswho create acommon fund for the benefit of aclassare entitled to reimbursement
of reasonable litigation expenses from the fund.” 1n re Aetna, 2001 WL 20928, at *13 (citing In re
Ikon, 194 F.R.D. at 192). Plaintiffs Counsel have requested reimbursement of litigation expenses
incurred from the beginning of thislitigation through August 1, 2006, totaling $390,452.46. (Small

Decl. 11 70-75; Small Decl. Il 1 14-20.) These expenses were incurred in connection with the
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prosecution and settlement of the litigation, and include costs related to the following: travel;
computerized legal research; copying; postage; tel ephoneand fax; transcripts; retention of amediator;
the document database; expert services; and claims administration.® (1d.) The Court notes that the
total amount of these expensesis bel ow the maximum amount of $450,000 provided for inthe Notice
that was mailed to the Settlement Class, and that no objections have been filed in response to this
request for reimbursement. Accordingly, the Court finds that the litigation expenses enumerated by
Plaintiffs’ Counsel arereasonableand grants Plaintiffs’ Counsel’ srequest for reimbursement.’® See,

e.d., Inre Remeron End-Payor Antitrust Litig., Civ. A. No. 02-2007, 2005 U.S. Dist. LEXIS 27011,

at *92 (D.N.J. Sept. 13, 2005) (approving reimbursement of expenses which “reflect costs expended
for purposes of prosecuting this litigation, including substantial fees for experts; substantia costs
associated with creating and maintaining an electronic document database; travel and lodging
expenses; copying costs; and the costs of deposition transcripts’).

B. Attorneys Fees

“District courts approving class action settlements must thoroughly review fee petitions for
fairness. Although the ultimate decision asto the proper amount of attorneys' feesrestsin the sound

discretion of the court, the court must set forth its reasoning clearly.” 1nre Aetna, 2001 WL 20928,

°Pursuant to the Settlement Agreement and the Court’s Preliminary Approval Order, the
Settlement Administrator was paid $25,000 from the Settlement Fund on April 28, 2006 in partial
payment of the costs of giving Notice to the Settlement Class; this amount is not included in
Plaintiffs’ Counsel’s request for reimbursement. (Small Decl. 1 74.)

10The Court notes that Plaintiffs Counsel expects to incur approximately $20,000 in
additional claimsadministration costs prior to the distribution of the Settlement Fund. (Small Decl.
11 21.) These future expenses are not included in the present request, but Plaintiffs Counsel will
seek reimbursement for themin Plaintiffs Counsel’ santicipated motion with respect to distribution
of the Settlement Fund.
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at *13 (citations omitted). Thorough review of fee arrangementsis critical in the context of a class
action settlement because of “*the danger . . . that the lawyers might urge a class settlement at alow
figure or on aless-than optimal basis in exchange for red-carpet treatment for fees,’” In re General

Motors, 55 F.3d at 820 (quoting Weinberger v. Great N. Nekoosa Corp., 925 F.2d 518, 524 (1st Cir.

1991)), and because the parties to the action might lack sufficient incentive to object to the

arrangement. Inre AT&T Corp. Sec. Litig., Civ. A. Nos. 05-2727, 05-2728, — F.3d —, 2006 WL

2021033, at *6 (3d Cir. July 20, 2006). “[C]ourts must be especially vigilant in searching for the

possibility of collusionin pre-certification settlements’ such astheoneat hand. Inre General Motors,

55 F.3d at 820.
Courts typically use one of two methods for assessing attorneys’ fees, either the percentage

of recovery method or the lodestar method. Inre Rite Aid Corp. Sec. Litig., 396 F.3d 294, 300 (3d

Cir. 2005). The Court will utilize the percentage of recovery method in this case asit is “generally
favored in common fund cases becauseit allows courtsto award feesfrom thefund ‘ in amanner that

rewards counsel for success and penalizesit for failure.”” 1d. (quoting In re Prudential, 148 F.3d at

333). TheCourt, however, will usethelodestar method “ to‘ cross-check’ the percentagefee award,”
as the Third Circuit recommends, in order to verify that the fee award is not excessive. 1d. at 305

(citing In re Prudential, 148 F.3d at 333).

When a district court uses the percentage of recovery method, it “first calculates the
percentage of the total recovery that the proposal would allocate to attorneys fees by dividing the
amount of the requested fee by the total amount paid out by the defendant; it then inquires whether
that percentage is appropriate based on the circumstances of the case.” In re Cendant, 264 F.3d at

256. “The percentagewill be based on the net settlement fund after deducting the costs of litigation.”
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Inre Aetna, 2001 WL 20928, at * 14 (citing In re Ikon, 194 F.R.D. at 193). The net Settlement Fund
inthiscase, asof August 1, 2006, is$27,393,384.51. Consequently, therequested fee of $7.5million
would result in a percentage of recovery of 27.4%.

In Gunter v. Ridgewood Energy Corp., 223 F.3d 190 (3d Cir. 2000), the Third Circuit directed

the district courtsto consider the following seven factors when determining whether a percentage of
recovery fee award is reasonable:

(1) the size of the fund created and the number of persons benefitted;
(2) the presence or absence of substantial objections by members of
the class to the settlement terms and/or the fees requested by counsel;
(3) the skill and efficiency of the attorneys involved; (4) the
complexity and duration of the litigation; (5) the risk of nonpayment;
(6) the amount of time devoted to the case by plaintiffs’ counsel; and
(7) the awardsin similar cases.

Id. at 195 n.1; see dso In re Rite Aid, 396 F.3d at 301. “Since thisis a flexible and fact-driven

determination,” In re Aetna, 2001 WL 20928, at * 14, district courts are not limited to the Gunter
factorsin their analysis of the fee request’s reasonableness. Asthe Third Circuit recently noted:

Thislist [of Gunter factors] was not intended to be exhaustive. . . . In
Prudential, we noted three other factors that may be relevant and
important to consider: (1) the value of benefits accruing to class
members attributable to the efforts of class counsel as opposed to the
efforts of other groups, such as government agencies conducting
investigations; (2) the percentage fee that would have been negotiated
had the case been subject to a private contingent fee agreement at the
time counsel was retained; and (3) any ‘innovative’ terms of the
settlement. . . . Inreviewing an attorneys feesaward in aclass action
settlement, a district court should consider the Gunter factors, the
Prudential factors, and any other factors that are useful and relevant
with respect to the particular facts of the case.

Inre AT&T, 2006 WL 2021033, at *4 (citing In re Prudential, 148 F.3d at 338-340). While the

district courts should “engage in robust assessments of the fee award reasonabl eness factors when

36



evaluating a fee request,” In re Rite Aid, 396 F.3d at 302, these factors “‘ need not be applied in a
formulaic way' because each case is different, ‘and in certain cases, one factor may outweigh the
rest.”” Inre AT&T, 2006 WL 2021033, at *4 (quoting In re Rite Aid, 396 F.3d at 301); seedsoIn

re Cendant Corp. PRIDES Litig., 243 F.3d 722, 736 (3d Cir. 2001) (“[A] district court may not rely

on aformulaic application of the appropriate range in awarding fees but must consider the relevant

circumstances of the particular case.”).

Having thoroughly reviewed the facts of this case in light of the Gunter and Prudential

factors' and having applied the lodestar cross-check to this analysis, the Court concludes that
Plaintiffs Counsel’s request for $7.5 million in attorneys' feesis reasonable.

1. Size of fund created and number of persons benefitted

Pursuant to the Settlement Agreement, the Settlement Class will obtain an immediate cash
benefit of $27,783,836.97, less attorneys’ fees, expenses, and incentive award payments as awarded
by the Court. As of August 1, 2006, approximately sixty-eight Class Members had filed Proof of
Claim forms and so were in a position to recover from the Settlement Fund, without having to go
through the time, expense, and risk of continued litigation. (Glenn Aff. 13.) While the number of
claimants which stand to be benefitted in this Settlement is fairly small, these claimants comprise
nearly half of the 143 Settlement Class Members to whom individual Notice was originally mailed
and they account for over 60% of the tape purchases by those Class Members from 3M during the
relevant period. (Id.) As discussed above, the Settlement Fund was calculated to provide Class

Members with arecovery amounting to approximately 2% of what they paid to 3M for invisibleand

1The Court has determined that, inthiscase, al considerationsrelevant toitsanalysis of the
fee award’ s reasonableness are covered fully by the Gunter and Prudential factors listed above.
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transparent tape for home or office use during the period from October 2, 1998 to February 10, 2006,
arecovery that compares favorably with other class action antitrust settlements. Thus, although the
number of entities positioned to recover a share of the Settlement Fund is fairly small, both the
percentage of relevant purchases which those entities represent as well as the substantial and
comparatively favorable size of the Fund obtained by Plaintiffs Counsel weigh in favor of the
requested fees.

2. Presence or absence of substantial objections by members of the class

There have been no objections either to the Settlement Agreement or to the requested
attorneys fees. As detailed above, Notice and Summary Notices were disseminated by mail and
publicationto potential ClassMembers. The Notice clearly disclosed Plaintiffs Counsel’ sintention
to request the lesser of $7.5 million or one-third of the Settlement Fund in fees to be paid from the
Settlement Fund, and also detailed the procedure by which any Class Member could object to that
request. The absence of objectionsto therequested attorneys’ feesin thiscaseisparticularly notable

given the sophisticated nature of the absent Class Members. See In re Remeron Direct Purchaser

Antitrust Litig., Civ. A. No. 03-0085, 2005 U.S. Dist. LEX1S27013,at *35n.1 (D.N.J. Nov. 9, 2005)
(“When aclass is comprised of sophisticated business entities that can be expeced to oppose any
request for attorney feesthey find unreasonabl e, the lack of objections ‘ indicates the appropriateness

of the[fee] request.’” (alterationinoriginal) (quoting Cimarron Pipeline Constr., Inc. v. Nat’| Council

on Comp. Ins,, Civ. A. Nos. 89-822, 89-1186, 1993 WL 355466, at *1-2 (W.D. Ok. June 8, 1993)));

Stop & Shop Supermarket Co. v. SmithKline Beecham Corp., Civ. A. No. 03-4578, 2005 WL

1213926, at * 10 (E.D. Pa. May 19, 2005) (finding that thisfactor weighsinfavor of approval because,

“[@]lthough the Settlement Class in this case is relatively small and consists of sophisticated
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businesses, not one member of the Settlement Class objected to the requested fee”). The Court finds
that this total absence of objections to the requested fees weighs in favor of approval.’> SeeInre

Linerboard Antitrust Litig., MDL No. 1261, 2004 WL 1221350, at *5 (E.D. Pa. June 2, 2004) (“The

absence of objections supports approval of the Fee Petition.”); In re Rent-Way Sec. Litig., 305 F.

Supp. 2d 491, 515 (W.D. Pa. 2003) (“[ T]he absence of substantial objections by other class members
tothefee application supportsthe reasonableness of Lead Counsels' request.”); Inre Aetna, 2001 WL
20928, at * 15 (“[ T]he Class members' view of the attorneys' performance, inferred from the lack of
objections to the fee petition, supports the fee award.”).

3. Skill and efficiency of the attorneys involved

The skill and efficiency of Plaintiffs Counsel is “measured by the quality of the result
achieved, thedifficultiesfaced, the speed and efficiency of therecovery, the standing, experienceand
expertise of the counsel, the skill and professionalism with which counsel prosecuted the case and
the performance and quality of opposing counsel.” Inrelkon, 194 F.R.D. at 194 (citation omitted).
As discussed above, Plaintiffs Counsel are highly experienced in complex antitrust class action
litigation (Small Decl. 11 62-64, Exs. 8-10) and have obtained a significant settlement for the Class
despite the complexity and challenges of this case. Defense Counsel are also very experienced in
complex classaction antitrust litigation and have defended thissuit skillfully. Accordingly, the Court
finds that this factor favors approval of the requested fees.

4. Complexity and duration of the litigation

12Theimport of this absence of objections, while significant, should not be overstated. As
the Third Circuit hasnoted, “[ c]lass members may havelittleincentiveto oppose afeerequest, since
any reduction will only result inaminor increasein their shareof the settlement.” InreAT& T, 2006
WL 2021033, at *6.
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As discussed above, Plaintiffs Counsel had been litigating this action for roughly one year
when the Settlement Agreement was reached. While a duration of one year is not especialy long,
during that time Plaintiffs Counsel engaged in extensive coordinated discovery, participated in
multiple depositions as well as expert consultations, briefed and argued 3M’s Motion to Dismiss,
briefed Meijer's Motion for class certification, prepared for and participated in the mediation, and
negotiated the terms of the Settlement Agreement. Antitrust class actions such as this one are

“arguably the most complex action[s] to prosecute.” In re Linerboard, 2004 WL 1221350, at *10

(quotation omitted). While the LePage’s decision and the collateral estoppel ruling in Bradburn
favored the Plaintiffs in this action, Plaintiffs Counsel nonetheless faced complex challenges in
establishing liability and damagesin this case, as discussed above. Accordingly, the Court findsthat
this factor weighs in favor of the reasonableness of the requested fees.

5. Risk of nonpayment

Plaintiffs’ Counsel’s compensation for their services in this case was wholly contingent on
the successof thelitigation. (Small Decl. {61.) Giventherisksof establishing liability and damages
discussed above, as well as the possibility that this case could not be maintained as a class action
throughtrial, thepossibility of non-payment hasbeen present throughout thislitigation. Accordingly,
the Court finds that this factor weighsin favor of the requested fees.

6. Amount of time devoted to the case by Plaintiffs' counsel

Plaintiffs Counsel devoted slightly over 4,500 hours of work on this litigation from the
inception of the claims through August 1, 2006. (Small Decl. Il §112.) Thisis arelatively small
amount of timefor asettlement classaction of thissize. See, e.q., Stuart J. Logan, Dr. Jack Moshman

& Beverly C. Moore, Jr., Attorney Fee Awardsin Common Fund ClassActions, 24 ClassAction Rep.
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167-234 (2003) (surveying, inter alia, classaction casesthat resulted in arecovery of $20-30 million
and indicating that, of the 23 such cases which reported total hours awarded toward attorneys’ fees,
only one reported a total of less than 6,000 hours). While “[t]he Court recognizes that Plaintiffs
counsel should not be penalized for prosecuting this case in an efficient manner,” the Court
nonetheless “may consider the amount of time devoted to a case by counsel as disfavoring the
requested fee.” Stop & Shop, 2005 WL 1213926, at *12. Consequently, the Court finds that the
amount of time devoted to this case by Plaintiffs Counsel weighs against the requested fees.

7. Awards in similar cases

Thisfactor requiresthe Court to compare the percentage of recovery requested asafeeinthis
case against the percentage of recovery awarded as afee in other common fund cases in which the

percentage of recovery method, rather than the lodestar method, was used. In re Cendant Corp.

PRIDESLitig., 243 F.3d at 737. Asstated above, Plaintiffs Counsel’ srequest for attorneys' feesin
this case produces a 27.4% percentage of recovery.

The Court finds that this percentage of recovery falls within areasonable range of awardsin
similar cases. “In the normal range of common fund recoveries in securities and antitrust suits,
common fee awards fall in the 20 to 33 per cent range.” 4 Herbert B. Newberg & Alba Conte,

Newberg on Class Actions 8§ 14:6 (4th ed. 2006). In In re Rite Aid, the Third Circuit noted three

studieswhich found that fee awards ranging between 25-33% of the common fund were not unusual .
Inre Rite Aid, 396 F.3d at 303 (“[O]ne study of securities class action settlements over $10 million
... found an average percentage fee recovery of 31%; a second study by the Federa Judicial Center
of all classactionsresolved or settled over afour-year period. . . found amedian percentage recovery

range of 27-30%; and athird study of classaction settlements between $100 million and $200 million
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... found recoveriesin the 25-30% range were ‘fairly standard.’”) (citation omitted). In 2003, the
Class Action Reporter published a survey of fee awards in common fund class actions. See Logan
et al., supra. Thissurvey included 65 casesthat fell within the $20-30 million recovery range; these
cases averaged a percentage of recovery of 25.8%." Id. at 174.

In addition to considering the survey data, the Court notes that attorneys’ fee awards ranging
between 20-33% of common funds comparably sized to the present Settlement Fund have been

approved by judges within the Third Circuit on numerous occasions. See, e.q., In re Ravisent

Technologies, Inc. Sec. Litig., Civ. A. No. 00-1014, 2005 WL 906361, at *11 (E.D. Pa. Apr. 18,

2005) (noting that “courts within th[e Third Circuit] have typically awarded attorneys’ fees of 30%

to 35% of the recovery, plus expenses.”); In re Rent-Way, 305 F. Supp. 2d at 519 (approving

attorneys feesaward of 25% of a$25 million settlement fund); In re Warfarin, 212 F.R.D. at 262-63

(approving 22.5% of $44.5 million settlement); Lazy Oil Co. v. Witco Corp., 95 F. Supp. 2d 290,

322-23 (W.D. Pa. 1997) (approving 28% of an $18.9 million settlement fund). Accordingly, the
Court finds that Plaintiffs Counsel’s request does not substantiHy deviate from the percentage of
recovery awarded asfeesin similar common fund cases, and that thisfactor favorstherequested fees.
The Court concludes that, of the seven Gunter factors, only one - the amount of time devoted
tothecase by Plaintiffs Counsel - disfavorsthe requested award of attorneys’ feesinthiscase. This

one factor is outweighed by the other Gunter considerations that favor the requested award.

Accordingly, the Court findsthat, under the Gunter analysis, the percentage of recovery requested as

3Thissurvey calcul ated percentage of recovery by lumping theawardsof attorneys' feesand
expensesand dividing that sum by the aggregate classrecovery, which differsfrom the methodol ogy
employed by the Court. For the sake of comparison, applying this survey’s method of calculation
to the present case would render a percentage of recovery for Plaintiffs Counsel of 28.4%.
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attorneys feesin this caseisreasonable.

8. The Prudentia factors

The Court’ sassessment of Plaintiffs Counsel’ srequest for attorneys' feesin light of thethree
Prudential factorsis consistent with the Court’ s finding of reasonableness under the Gunter factors.
Thefirst Prudential factor isintended to measure whether “the entire value of the benefits accruing
to class members is properly attributable to the efforts of class counsel,” Inre AT&T, 2006 WL
2021033, at *11, or if some of those benefits are more properly attributed “to the efforts of other

groups, such as government agencies conducting investigations.” 1d. at *4 (citing In re Prudential,

148 F.3d at 338). While Plaintiffs Counsel were not aided in their prosecution of this case by a
government investigation, Plaintiffs Counsel did have the benefit of prior litigation which assigned
liability to 3M for the same sort of anti-competitive conduct that has been alleged here. Compare
Stop & Shop, 2005 WL 1213926, at * 12 (“[T]his action was riskier than many other antitrust class
actions because there was no prior government investigation, or prior finding of civil or crimina
liability based on antitrust violations, in thiscase.”). The Court finds that this factor is neutral with
respect to the reasonableness of the requested attorneys' fees.

As for the second Prudential factor, the Court finds that the 27.4% percentage of recovery
requested in thiscaseiscomparableto thelikely “ percentage fee that woul d have been negotiated had
the case been subject to a private contingent fee agreement at the time counsel was retained.” Inre

AT&T, 2006 WL 2021033, at *4 (citing In re Prudential, 148 F.3d at 340). SeeInreRemeron Direct

Purchaser Antitrust Litig., 2005 U.S. Dist. LEXIS 27013, at *46 (“ Attorneys regularly contract for

contingent fees between 30% and 40% with their clientsin non-class, commercial litigation.”); see

also In re Aetna, 2001 WL 20928, at *14 (“[A]n award of thirty percent is in line with what is
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routinely privately negotiated in contingency feetort litigation.”); Inrelkon, 194 F.R.D. at 194 (“[I]n
private contingency fee cases, particularly in tort matters, plaintiffs’ counsel routinely negotiate
agreements providing for between thirty and forty percent of any recovery.”). With respect to the
third Prudential factor, the Settlement here contains no particularly “innovative” termsto argue in
favor of the requested award of attorneys fees. Inre AT&T, 2006 WL 2021033, at *4 (citing In re
Prudential, 148 F.3d at 339). In sum, the Court finds that the Prudential factors are largely neutral
with respect to Plaintiffs’ Counsel’s request, and thus that they do not alter the Court’s conclusion
of reasonableness under the Gunter factors. Accordingly, the Court finds that the percentage of
recovery requested by Plaintiffs Counsel for attorneys feesin this case is reasonable.

9. Lodestar cross-check

The Third Circuit has suggested that, in addition to reviewing the fee award reasonabl eness
factors, “it is ‘sensible’ for district courts to ‘cross-check’ the percentage fee award against the

‘lodestar’ method.” InreRite Aid, 396 F.3d at 305 (citing In re Prudential, 148 F.3d at 333). The

lodestar is calculated by “multiplying the number of hours worked by the normal hourly rates of
counsel. The court may then multiply the lodestar calculation to reflect the risks of nonrecovery, to
reward an extraordinary result, or to encourage counsel to undertake socially useful litigation.” Inre
Aetna, 2001 WL 20928, at *15 (citing In re Ikon, 194 F.R.D. at 195). “The lodestar cross-check
serves the purpose of aerting the trial judge that when the multiplier is too great, the court should
reconsider its cal culation under the percentage-of-recovery method, with an eye toward reducing the
award.” InreRite Aid, 396 F.3d at 306. The cross-check, however, “does not trump the primary
reliance on the percentage of common fund method.” 1d. at 307. Moreover, “[t]he |odestar

cross-check calculation need entail neither mathematical precision nor bean-counting. The district
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courts may rely on summaries submitted by the attorneys and need not review actual billing records.
... [T]he resulting multiplier need not fall within any pre-defined range, provided that the District
Court’ sanaysisjustifiestheaward.” |d. at 306-07 (footnotesand citationsomitted). Itisappropriate
for the court to consider the multipliers utilized in comparable cases. 1d. at 307 n.17.

The total lodestar amount submitted to the Court by the three firms comprising Plaintiffs
Counsel in this case is $1,572,775.50 for 4,508.55 hours of attorney and paralegal time.** (Small
Decl. 11 112.) Thelodestar anount coverswork done from the inception of the clamsinthisaction
through August 1, 2006, and is calculated at each firm’s current rates, which are based on the
prevailing rates for cases of thistypein the community in which the attorneys practice. (Small Decl.
167; Small Decl. 11 19-11.) The hoursworked were recorded contemporaneously in the books and
records that the firms maintained in the ordinary course of business; they do not include any work
donein connection with Plaintiffs' Counsel’ s application for fees. (Id.) Thelodestar amount, taken
against the requested fee award of $7.5 million, resultsin alodestar multiplier of 4.77.

The Third Circuit has recognized that multipliers “*ranging from one to four are frequently

awarded in common fund cases when the lodestar method is applied.”” In re Cendant PRIDES, 243

F.3d at 742 (quoting In re Prudential, 148 F.3d at 341). While a4.77 multiplier is dightly above

average, it isnot far outside the range of normal awards. See In re Linerboard, 2004 WL 1221350,

at * 16 (noting that “ during 2001-2003, the average multiplier approved in common fund classactions

was 4.35") (citing Logan, et al., supra, at 167). Moreover, the lack of objections by this Class of

14The breakdown amidst the three firms is as follows: CMHT, indicating a lodestar of
$944,551 for 2,885.05 hours (resulting in an hourly rate of $327.40); VVM, indicating alodestar of
$436,199for 1,133.60 hours (hourly rate of $384.79); and TRR, indicating alodestar of $192,025.50
for 489.90 hours (hourly rate of $391.97). (Small Decl. 169, Small Decl. 1l 12.)
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sophisticated parties to Plaintiffs' Counsel’ s request for fees supports the resulting multiplier. See
Stop & Shop, 2005 WL 1213926, at * 18 (noting that “ the high lodestar multiplier (15.6) which results
from the Court’ saward of attorneys feesinthiscaseisneutralized . . . by the extraordinary support
Plaintiffs have shown for counsels’ request for fees. Not one member of the Settlement Class, which
is made up of approximately 90 sophisticated businesses, objected”’). Accordingly, the Court finds
that, given the facts of this case, the requested lodestar multiplier of 4.77 is acceptable and does not
call for areduction in Plaintiffs Counsel’ s requested attorneys' fees award.

Having thoroughly reviewed PlaintiffS Counsel’s request for attorneys fees, the Court
concludesthat the percentage of recovery requested by Plaintiffs Counsel isreasonable, and that the
lodestar cross-check isconsistent with afinding of reasonableness. Accordingly, the Court approves
Plaintiffs Counsel’ srequest for $7.5 million in attorneys’ feesto be paid from the Settlement Fund.

C. Incentive Award to Representative Plaintiffs

Meijer has asked the Court to approve anincentive award in the amount of $25,000 to be paid
from the Settlement Fund, because Meijer allegedly has spent a significant amount of its own time
and expense litigating this case for the absent members of the Settlement Class. “‘ Courts routinely
approveincentive awardsto compensate named plaintiffsfor the servicesthey provided and therisks

they incurred during the course of the class action litigation.”” Cullen v. Whitman Med. Corp., 197

F.R.D. 136, 145 (E.D. Pa. 2000) (quoting InreS. Ohio Corr. Facility, 175F.R.D. 270, 272 (S.D. Ohio

1997)). It is particularly appropriate to compensate named representative plaintiffs with incentive
awards when they have actively assisted plaintiffs' counsel in their prosecution of the litigation for

the benefit of theclass. See Tenutov. Transworld Sys., Inc., Civ. A. No. 99-4228, 2002 WL 188569,

a *5 (E.D. Pa Jan. 31, 2002); see aso In re Linerboard, 2004 WL 1221350, at *18 (“Like the
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attorneysinthiscase, the classrepresentatives have conferred benefitson all other classmembersand

they deserve to be compensated accordingly.”) (citing In re Plastic Tableware Antitrust Litig., Civ.

A. No. 94-3564, 2002 WL 188569 (E.D. Pa. Dec. 4, 1998)).

Meijer hasworked closely with Plaintiffs Counsel throughout theinvestigation, prosecution
and settlement of theclaimsinthislitigation. (Mem. in Supp. of PIs.” Counsel’sMot. for Attys' Fees,
Expenses, and Incentive Award at 21.) Furthermore, the Notice advised Class Membersthat Meijer
would apply for an incentive award in this amount and there were no objections to the award. See

In re Remeron Direct Purchaser Antitrust Litig., 2005 U.S. Dist. LEXIS 27013, at *50. Lastly, the

incentive award requested in this caseissimilar to the awards approved in comparable complex class
actionsin this District. Seeid. at *52 (approving atota incentive award of $60,000 to two named

plaintiffs); In re Linerboard, 2004 WL 1221350, at * 19 (approving incentive awards of $25,000 to

each of five named plaintiffs); In re Residential Doors Antitrust Litig.,, MDL No. 1039, 1998 WL

151804, at *11 (E.D. Pa. Apr. 2, 1998) (approving $10,000 incentive awards to each of four named

plaintiffs). Accordingly, the Court approves the requested incentive award.

V. CONCLUSION

For the foregoing reasons, the Court concludes that the Settlement Class meets the
certification requirements of Federal Rule of Civil Procedure 23 and approves the Class's final
certification for settlement purposes. The Court also concludes that the Settlement Agreement and
Distribution Plan arefair, adequate and reasonabl e, and approvesthem. The Court further concludes
that Plaintiffs’ Counsel’s requested reimbursement of expenses in the amount of $390,452.46 and
requested award of attorneys’ feesintheamount of $7.5 million arefair and reasonabl e, and approves

them. Lastly, the Court approves Meijer’s request to be paid an incentive award in the amount of
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$25,000. An appropriate Order follows.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MEIJER, INC. &
MEIJER DISTRIBUTION, INC,,
on behalf of themselves and
al others similarly situated
CIVIL ACTION
V.
NO. 04-5871
3M (MINNESOTA MINING
AND MANUFACTURING COMPANY)

FINAL APPROVAL ORDER AND JUDGMENT

WHEREASPlaintiffsMeijer, Inc. and Meijer Distribution, Inc., on behalf of themselvesand
each Settlement Class Member (as defined herein), by and through their counsel of record, have
asserted claimsfor damagesand injunctiverelief against 3SM Company, aleging violations of federal
antitrust law;

WHEREAS the Plaintiffs and 3M Company, desiring to resolve any and all disputesin this
action, executed a Settlement Agreement dated as of February 10, 2006, which was filed with the
Court on February 13, 2006;

WHEREAS the Settlement Agreement does not constitute, and shall not be construed as or
deemed to be evidence of, an admission of any fault, wrongdoing or liability by 3M Company or by
any other person or entity;

WHEREAS 3M Company and each of the Plaintiffs have agreed to entry of this Final
Approva Order and Judgment (hereinafter, the “Order”);

WHEREAS Plaintiffs, on behalf of themselves and each Settlement Class Member, have
agreed to the release of claims specified in the Settlement Agreement;

WHEREAS, on March 28, 2006, this Court granted preliminary approval to the Settlement



Agreement and directed that Notice be given to the Settlement Class as defined in the Settlement
Agreement;

WHEREAS, pursuant to the Preliminary Approval Order, Notice of the Settlement wasgiven
tomembersof the Settlement Class, in accordancewith Federal Rulesof Civil Procedure23(c)(2) and
23(e) and the requirements of due process, and Settlement Class Members were afforded the
opportunity to exclude themselves from the Settlement Class or to object or otherwise comment on
the Settlement;

WHEREAS an opportunity to be heard was given to all persons requesting to be heard in
accordance with this Court’s orders; the Court has reviewed and considered the terms of the
Settlement Agreement, the submissions of the partiesin support thereof, and the commentsreceived
in response to the Notice; and after holding a hearing on August 8, 2006, at which all interested
parties were given an opportunity to be heard; and

WHEREAS thereis no just reason for delay;

NOW, THEREFORE, beforethetaking of any testimony, without trial or adjudication of any
issue of fact or law herein, without any admission of liability or wrongdoing by 3M Company, and
upon the consent of the Settling Parties,

ITISHEREBY ORDERED, ADJUDGED AND DECREED:
.
JURISDICTION

1.1. TheCourt hasjurisdiction over the subject matter of thisaction and the parties hereto.

The Plaintiffs brought this action asserting a claim under Section 2 of the Sherman Act, 15 U.S.C.

8 2. Jurisdiction liesin this Court pursuant to 28 U.S.C. 88 1331 and 1337. Venueis proper in the



Eastern District of Pennsylvania.
I.
DEFINITIONS

Asused in this Final Approval Order and Judgment, the following definitions shall apply:

21.  “3M” or “Defendant” means 3M Company and all of its predecessors, successorsand
past and present affiliates, subsidiaries, directors, officers, employees and agents.

2.2. “Class Counsel” meansthe law firms of Cohen, Milstein, Hausfeld & Toll, P.L.L.C.
and Daar & Vanek, P.C.

2.3. “Effective Date” means the first date by which al of the events and conditions
specified in paragraph 8.1 of the Settlement Agreement have been met and have occurred.

24. “Invisible or transparent tape” means invisible or transparent tape sold within the
United States for home and office use, including such products as Scotch® Magic™ tape, Scotch®
transparent tape, Highland™ tapes and other invisible or transparent tapes for home and office use,
but not including such products as packaging tapes, sealing tapes or masking tapes.

25, “Judgment” refersto this Final Approval Order and Judgment.

2.6. “Litigation” means the action pending in this Court titled Meijer, Inc., and Meijer
Distribution, Inc. v. 3M Company, f/k/a Minnesota Mining and Manufacturing Company, Civil
Action No. 04-5871 (JP).

2.7.  “Notice” means, collectively, the communications by which the Settlement Classwas
notified of the existence and terms of the Settlement.

2.8. “Notice Plan” means the plan approved in the Preliminary Approval Order for

notifying the Settlement Class of the Settlement.



2.9. “Plantiffs’ or “Class Representatives’ means Meijer, Inc. and Meijer Distribution,
Inc. and each of their parents, subsidiaries, affiliates, assignees, predecessors, successors, officers,
directors, employees, agents, and attorneys.

2.10. “Plaintiffs Counsel” means the law firms of Cohen, Milstein, Hausfeld & Toll,
P.L.L.C., Daar & Vanek, P.C. and Trujillo Rodriguez & Richards, LLC.

2.11. “Released Clams’ means the release and discharge of 3M and each of its parents,
subsidiaries, divisions, affiliates, assignors, assignees, predecessors, successors, officers, directors,
employees, agentsand attorneys, from any and all claimsasserted, or which could have been asserted,
in the Litigation and any and all claims and potential claims, demands, rights, liabilities and causes
of action which have arisen or could arise hereafter, whether known or unknown, whether asserted
or that could have been or could hereafter be asserted by any member of the Settlement Class or any
parent, affiliate or subsidiary of any of such member against 3M and any of itssubsidiaries, affiliates,
directors, officers, employeesand/or agents, concerning or relating in any way to or arisinginany way
from any 3M discount, rebate, offer, promotion or other sales program or practice (including without
limitation, programs claimed to involve the bundling of products or volume or growth rebates)
concerning, including or relating in any way to the sale, promotion or distribution of invisible or
transparent tapefor home or officeusein effect from January 1, 1993 to February 10, 2006, including
without limitation claims arising under any federal and/or state antitrust laws, unfair competition
laws, consumer protection laws or deceptive trade practices acts or any similar statutory or common
law provisions, but excluding from thisrelease claimsrelating to any alleged product defect, personal
injury or breach of contract. With the exception of claims relating to any alleged product defect,

personal injury or breach of contract, thisreleaseisa” general release” asthat termisused in Section



1542 of the Civil Code of the State of Californiaand all members of the Settlement Class that have
not opted out will expressly waive any rights under that statute or any similar law of any state or
territory of the United States or any principle of common law that is similar, comparable, or
equivaent to Section 1542 of the California Civil Code.

212, “Settlement” means the settlement contemplated by the terms, conditions and
provisions set forth in this Settlement Agreement.

2.13. “Settlement Agreement” means the Settlement Agreement dated as of February 10,
2006 by and among Plaintiffs Meijer, Inc. and Meijer Distribution, Inc., on behalf of themselvesand
each Settlement Class Member, and Defendant 3M Company, including all exhibits thereto.

2.14. *“Settlement Agreement Date” means February 10, 2006, the date as of which the
Settling Parties entered into the Settlement Agreement.

2.15. “Settlement Class” means al persons and entities that purchased invisible or
transparent tape directly from 3M, or any subsidiary or affiliate thereof, in the United States at any
time during the period from October 2, 1998 to February 10, 2006 and al so purchased for resale under
the class member’s own label, any “private label” invisible or transparent tape from 3M or any of
3M’s competitors at any time from October 2, 1988 to February 10, 2006; but excluding 3M
Company, itssubsidiaries, affiliates, officers, directors, and employees and excluding those persons
or entities that timely and validly request exclusion from the Settlement Class.

2.16. “Settlement Class Member” means any person or entity, including but not limited to
each individual representative plaintiff, that satisfies all of the requirements for inclusion in the
Settlement Classasset forth in paragraph 2.15, and that does not validly request exclusion therefrom.

2.17. “Settlement Consideration” means the amount paid by 3M to or on behalf of the



Settlement Class in exchange for the settlement and release of all Released Claims, as defined in
paragraph 2.11 herein.

2.18. *“Settling Parties” means, collectively, each of the Plaintiffs, on behalf of themselves
and each Settlement Class Member, and 3M.

1.
FINAL APPROVAL OF SETTLEMENT

3.1. Inits Order Preliminarily Approving Settlement, the Court certified the following
Settlement Class, for the purpose of this Settlement only:

all persons and entities that purchased invisible or transparent tape
directly from 3M, or any subsidiary or affiliate thereof, in the United
States at any time during the period from October 2, 1998 to February
10, 2006 and al so purchased for resale under the class member’ sown
label, any “privatelabel” invisible or transparent tape from 3M or any
of 3M’scompetitorsat any timefrom October 2, 1988 to February 10,
2006; but excluding 3M Company, itssubsidiaries, affiliates, officers,
directors, and employees and excluding those persons or entities that
timely and validly request exclusion from the Settlement Class.

3.2.  Attached hereto as Exhibit 1 is the list of persons and entities that timely excluded
themselves from the Settlement Class and for which this Final Approva Order and Judgment has no
force or effect.

3.3. The terms of the Settlement Agreement are adjudged to be fair, reasonable and
adequate and in the best interests of Plaintiffs and the Settlement Class as a whole, and satisfy the
requirements of Federal Rule of Civil Procedure 23(c)(2) and 23(e) and due process.

3.4. The Court finds that the Notice and the Notice Plan constituted the best notice

practicable under the circumstances and constituted due and sufficient notice and that all Settlement

ClassMemberswere afforded the opportunity to excludethemsel vesfrom participationinthisaction.



3.5. Thetermsof the Settlement Agreement are hereby approved, and the Settling Parties
are directed to implement the Settlement in accordance with itsterms.

3.6. TheDistribution Plan is adjudged to be fair, reasonable and adequate and is hereby
approved and Class Counsel are directed to proceed with the Distribution Plan.

3.7. No part of the Settlement Consideration provided by 3M pursuant to the Settlement
Agreement shall constitute, nor shall it be construed or treated as constituting, a payment in lieu of
treble damages, fines, penalties, forfeitures or punitive recoveries under any state or federal laws,
rules or regulations, or any other applicable statute or provision.

V.
DISMISSAL OF ACTION AND RELEASESOF CLAIMS

4.1. ThisLitigation isdismissed with prejudice and, except as provided in paragraph 5.1
of thisOrder, without costs. The Plaintiffsand all Settlement Class Membersare barred from further
prosecution of the Released Claims.

4.2. The Court hereby finds that the Released Claims which the Plaintiffs and the
Settlement Class Members, on behalf of themselves and, with respect to individuals or individually
owned businesses, on behalf of each of their heirs, predecessors, successors, representatives or
assigns, and, with respect to corporate entities, on behalf of each of their parents, subsidiaries,
affiliates, assignees, predecessors, successors, officers, directors, employees and agents, shall fully
andforever release, relinquish and discharge, by operation of thisFinal Approval Order and Judgment
are as defined in paragraph 2.11 of this Order, i.e.,

the release and discharge of 3M and each of its parents, subsidiaries,
divisions, affiliates, assignors, assignees, predecessors, SUCCessors,
officers, directors, employees, agents and attorneys from any and all

claims asserted, or which could have been asserted, in the Litigation
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4.3.
with respect to individuals or individually owned businesses, on behalf of each of their heirs,
predecessors, successors, representatives or assigns, and, with respect to corporate entities, on behal f
of each of their parents, subsidiaries, affiliates, assignees, predecessors, successors, officers, directors,
employees and agents, shall have, shall be deemed to have and by operation of this Judgment shall
have fully, finally and forever released, relinquished and discharged 3M and its attorneys from any

and all Released Claims and shall be deemed to have covenanted and agreed not to sue 3M or its

andany and all claimsand potential claims, demands, rights, liabilities
and causes of action which have arisen or could arise hereafter,
whether known or unknown, whether asserted or that could have been
or could hereafter be asserted by any member of the Settlement Class
or any parent, affiliate or subsidiary of any of such member against 3M
and any of its subsidiaries, affiliates, directors, officers, employees
and/or agents, concerning or relating in any way to or arising in any
way from any 3M discount, rebate, offer, promotion or other sales
program or practice (including without limitation, programs claimed
to involve the bundling of products or volume or growth rebates)
concerning, including or relating in any way to the sale, promotion or
distribution of invisible or transparent tape for home or office usein
effect from January 1, 1993 to February 10, 2006, including without
l[imitation claims arising under any federal and/or state antitrust laws,
unfair competition laws, consumer protection laws or deceptive trade
practices acts or any similar statutory or common law provisions, but
excluding from this release clams relating to any alleged product
defect, personal injury or breach of contract. With the exception of
clamsrelating to any alleged product defect, personal injury or breach
of contract, thisrelease is a*“general release” asthat termisused in
Section 1542 of the Civil Code of the State of California and al
membersof the Settlement Classthat havenot opted out will expressly
waive any rights under that statute or any similar law of any state or
territory of the United States or any principle of common law that is
similar, comparable, or equivalent to Section 1542 of the California
Civil Code.

UpontheEffective Date, each Settlement ClassM ember, on behal f of themselvesand,

attorneys with respect to the Released Claims.

4.4,

Thefollowinginjunction is hereby entered: All members of the Settlement Classare
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permanently enjoined from filing, commencing, initiating, asserting, continuing to prosecute,
intervening in, participating in or maintaining in any jurisdiction any action or claim based in whole
or in part on any Released Claims, except for proceedingsin this action, if any, that are necessary to
consummate or enforce the Settlement Agreement or the terms of this Order.

4.5.  Upon the Effective Date, 3M shall be deemed to have, and by operation of the Fina
Judgment shall have fully, finally and forever released, relinquished and discharged each and al of
the Plaintiffsand Plaintiffs' Counsel from al claimsarising out of, relating to, or in connection with
theinstitution, prosecution, assertion, settlement or resol ution of the Litigation, other than claimsfor
breach of the Settlement Agreement.

V.
FEES AND EXPENSES AND PLAINTIFF INCENTIVE AWARD

5.1. TheCourt approvesthe award of $7.5 million plusinterest that may have accrued on
that sum deposited in escrow to pay PlaintiffS Counsel’s attorneys fees plus $390,452.46 to
reimburse Plaintiffs’ Counsel for payment of costs and expenses reasonably incurred in prosecuting
and settling this action. The award shall be apportioned among Plaintiffs Counsel by Cohen,
Milstein, Hausfeld & Toll, P.L.L.C., subject to review by this Court upon request of any Plaintiffs
Counsdl.

5.2.  The Court approves the award of $25,000.00 as an incentive award for Plaintiffs
Meijer, Inc. and Meijer Distribution, Inc.

VI.
FINALITY OF JUDGMENT

6.1. The Court finds that this Final Approva Order and Judgment adjudicates all the



claims, rights and liabilities of the parties to the Settlement Agreement and is final and shall be
immediately appealable. Neither this Order nor the Settlement Agreement shall constitute any
evidence or admission of liability by 3M, nor shall either document or any other document relating
to the Settlement be offered in evidence or used for any other purpose in this or any other matter or
proceeding except as may be necessary to consummeate or enforce the Settlement Agreement or the
terms of this Order or if offered by 3M in responding to any action purporting to assert Released
Clams.
VII.
RETENTION OF JURISDICTION

7.1.  Without affecting the finality of this Order, the Court retains jurisdiction for the
purposes of enforcing theterms of theinjunction set forth in paragraph 4.4 of this Order and enabling
any of the Settling Partiesto apply to this Court at any time for such further orders and directions as
may be necessary and appropriate for the construction or carrying out of the Settlement Agreement
and this Final Approva Order and Judgment, for the modification of any of the provisions of this
Final Approva Order and Judgment, and for the enforcement of compliance herewith.
So Ordered.
Dated this 14th day of August, 2006.

/s/ John R. Padova
Hon. John R. Padova
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EXHIBIT 1

Persons and Entities That Timely Excluded Themselves from the Settlement Class”

Costco Wholesale Corporation

15The United States submitted a letter stating that, under federal law, it “cannot be
represented by private counsel in a class action lawsuit” and that “[a]s a result, the United States
Attorney General doesnot agreeto theinclusion of thefederal government asaclass member inthis
Rule 23 litigation.”



